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You know you would find it in USCA. 


Meet Howard. He concocted a great hamburger—used nothing 
but the highest quality pure meat. No wonder Howard was upset 
when he later discovered the hamburger he bought from his local 
supermarket was adulterated with non-deleterious beef blood. 
ie, Ugh! It was ‘‘misbranded”’ according to the Food and Drug Act. 
= lf this were your case, you may never find it by looking under 

‘ Title 21 § 343—-UNLESS you looked in USCA. You see, USCA 
gives you all the law, including all court constructions of the stat- 
ute. That means if there are cases in point from your jurisdiction 
you know you have them. That’s why so many successful lawyers 
you know have relied on USCA for so many years. Join them. 
Get details from West Publishing Company, 50 W. Kellogg Bivd., 
St. Paul, MN 55102. 
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NEWS 


CONTINUING EDUCATION FOR 
JUDGES? Congratulations to Presi- 
dent James A. Urban for identifying an 
existing void in Florida’s judicial ad- 
ministration system—the absence of a 
quality, continuing educational pro- 
gram for Florida judges. While recog- 
nizing the excellent work of the Na- 
tional College of State Trial Judges in 
Reno, Nevada, Mr. Urban last month 
publicly announced the need for an on- 
going professional educational pro- 
gram within the State of Florida for the 
approximately 500 members of our 
bench. He stated that it should not be 
necessary for Florida judges to travel 
almost 3,000 miles to secure needed 
educational programs. 

All professionals need continuous 
training in their field and judges are no 
exception. New judges are coming to 
the bench each month from the ranks of 
the practicing bar and these judges are 
ina priority position to receive courses 
in trial tactics, judicial administration, 
procedure, opinion writing and a mul- 
titude of other judge related subjects. 
Mr. Urban expressed the view that if 
the establishment of such an educa- 
tional program would serve only to ex- 
pedite the disposition of cases pending 
both at the trial and appellate levels in 
Florida, the public would prove the 
beneficiary through the savings of 
thousands of dollars. At a November 
meeting of the Board of Governors of 
the Young Lawyers Section, consider- 
able time was spent discussing, ways 
and means for expediting cases pend- 
ing at the appellate level. Mr. Urban 
believes that the Bar should assist our 
appellate judges in every way possible 
to help them meet and respond to their 
ever-increasing caseloads. He is confi- 
dent that quality educational programs 
is one way to accomplish this goal. 

A special study committee chaired by 
J. B. Spence of Miami, and having as its 
membership, Mr. Chief Justice James 
C. Adkins, Judge Michael N. Kavouk- 
lis, Judge Howell W. Melton, former 
Judge Samuel Spector, lawyers 
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Leonard H. Gilbert and Howard P. 
Rives, and Assistant Dean George L. 
Waas of the School of Law, Florida 
State University, has been requested to 
study and make recommendations to 
the Board of Governors of The Florida 
Bar how the educational needs of 
judges can best be met. One of the veh- 
icles to be considered by the committee 
will be the establishment of a Judicial 
Administration Section of The Florida 
Bar consisting primarily of judges, 
which would assume the leadership 
role in developing, through the aus- 
pices of the continuing legal educa- 
tion program of The Florida Bar, 
courses which will meet the daily 
needs of our Florida judiciary. 

We wish the study committee much 
success as it embarks on its challenging 
assignment. Suggestions and com- 
ments are being received and are wel- 
comed by Chairman Spence concern- 
ing the committee’s assignment. Mem- 
bers of the bench and Bar are encour- 
aged to communicate their views to the 
chairman. 


TOO MANY FLORIDA LAWYERS? 
Early last month approximately 40 local 
bar associations were represented 
through their officers at a Bar Leader- 
ship Conference in Tallahassee. 
Among the multitude of subjects dis- 
cussed at this conference was the ex- 
panding lawyer population in Florida. 
Reports were received from many areas 
in the state that some lawyers and law 
firms were closing their doors and seek- 
ing other employment. The conference 
came up with no specific solutions. 
The discussion emphasized that a 
greater percentage of out-of-state 
lawyers and law graduates were seek- 
ing admission to practice law in Florida 
from areas in the country where ad- 
verse economic conditions had hit hard- 
est. At the same time, these bar lead- 
ers concluded that the lawyer popula- 
tion problem did not stem so much from 
the number of graduates from Florida 
law schools but more from the higher 


117 


x 
4 
AR 
F 
; 
| 
|| 


118 


percentage of applicants for admission 
being received from our sister states to 
the north and west. 

Some of the bar leaders expressed 
the view that the lawyer population 
problem should not cause any alarm 
because the natural forces of supply 
and demand will come into play and if a 
problem exists, it will be remedied 
routinely. Others support the view that 
the public demand for legal services 
increases daily and that this demand 
will remedy any temporary over- 
population conditions. 

Both the Economics of Law Practice 
Committee and the Board of Governors 
of The Florida Bar will give study this 
spring to the economic health of the 
legal profession in Florida coupled 
with lawyer population. Some treat- 
ment of the subject was afforded at the 
recent successful Economics Seminar 
held in Tampa and attended by 350 Bar 
members. 

Discipline was also a subject discus- 
sed at the Bar Leadership Conference. 
Further relaxation of the existing con- 
fidentiality rule in disciplinary matters 
was almost unanimously opposed. 
Views were mixed on the related sub- 
jects of full-time paid prosecutors and 
referees in our disciplinary program, 
the use of nonlawyers, and a separate 
panel of the Board of Governors to pro- 
cess exclusively disciplinary matters. 


INFLATION STRIKES! Professional 
and trade associations nationwide are 
being hit hard by inflation. The Florida 
Bar is no exception. 

This fact came to light at recent 
Budget Committee meetings as this 
committee grappled with preparing a 
budget for the fiscal year commencing 
July 1, 1975. With a budget in the pres- 
ent fiscal year that will approach 
$2,000,000, an immediate loss of 
$200,000 is realized when a 10% infla- 
tion percentage is applied to this figure. 
Couple this loss with the fact that the 
Bar will realize about $300,000 in addi- 
tional dues income in the next fiscal 
year, it results ina restricted opportun- 
ity to expand existing Bar programs. 


Continuing efforts are being made to 
secure new sources of income to The 
Florida Bar in areas other than dues. 
This must be accomplished. 

The Budget Committee will submit 
its work product to the Board of Gover- 
nors at its meeting in Sarasota this 
month. The April issue of the Journal 
will carry a complete report on the 
proposed budget for the review of the 
entire membership. 

All sections, committees and staff 
personnel have been directed to 
“tighten their belts,” economize and 
restrict expenditures in all areas possi- 
ble during the next few months to en- 
sure a 1974-1975 fiscal year in the black 
and not the red! 


ARE WE NO LONGER HONORABLE? 
Soon to be published in the Journal is 
an illuminating article entitled “Some 
Common Problems In Legal Writing,” 
authored by Henry P. Trawick, Jr. Mr. 
Trawick points out that The Florida Bar 
has been wrong for lo these many years 
in addressing letters to its members in 
the form of “‘Honorable John Q. 
Smith.” The undersigned has always 
liked using this style because it is dig- 
nifying, helps to set the tone of the 
communication, and usually results ina 
favorable response. But we are wrong. 

“Honorable” should never be used 


without “The” preceding the first name 
of the person addressed following it. 


Also, its use is technically restricted to 
certain public officials. 

So if there is no hue and cry from you, 
the membership of The Florida Bar, we 
will change our practice, be correct, 
drop the “Honorable,” refer to you as 
“Mr.,” “Ms.,” “Mrs.” or “Miss” and 
start being grammatically correct. Not 
even “Esquire” will do, says Henry, so 
just as he has established most of the 
court rules in Florida, he now shapes 
the style of the millions of letters from 
our office which will flow to you, our 
members, in the years ahead. 

Keep up the good work, Henry! 


MARSHALL R. CASSEDY 
Executive Director 
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accounted for 
ALL the heirs ? 


IS 


We Specialize in 
Locating Heirs 
| to Estates 


poh We are pleased to discuss 
PLEASE WRITE for any heirship problem 


complimentary brochure without obligation. 
rand genealogical chart. Please call collect. 


AL GENEALODICAL SERVICE 


ALTSHULER GENEALOGICAL SERVICE, INC. 
A Florida Corporation 


501 Seybold Building, Miami, Florida 33132, (305) 374-1246 
Offices and Correspondents in the United States and throughout the world 


Over a quarter century of service to 
ATTORNEYS ADMINISTRATORS GUARDIANS EXECUTORS * TRUSTEES BANKS 
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streak. 


At Heller we know that speed is of the essence when it 
comes to getting interim funds to you. So we deal with your 
application for short-term mortgage financing at a pace that 
matches that of any speeding college streaker. Whether you 
want money to build a high-rise apartment, a shopping center, 
or to develop commercial or industrial properties, we’ll make 
our commitment much faster than most lending agencies. 
Our experience in every phase of mortgage financing 
has worked to the advantage of developers 
in all regions of the country. We can put our expertise 
to work for you. Quickly. As you can see above, 
we’re really stripped for action. 


THE HELLER COMPANY 


Creative financing for the real estate industry 


Heller Bidg., 4500 Biscayne Bivd., Miami, Florida 305-576-4800 
Jacksonville 904-355-7114 / Orlando 305-422-4839 / Tampa 813-879-0900 
Atlanta 404-261-6840 / Birmingham 205-322-4621 / New Orleans 504-581-7731 
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ARTICLES 


130 The Last impeachment—High Crimes and Misdemeanors 
Retired Judge Ralph O. Cullen reminisces about the im- 
peachment trial of U. S. District Judge Halstead L. Ritter. 

140 Are You Really in Business? 

Theodore M. Forbes, Jr., discusses the potential hazard 
of investing land through a Subchapter S corporation. 

144 Bahamas—Land of Legal Lace 
Linda Phillips and Catherine Setzer give an eyewitness 
report on the official opening of the Supreme Court of the 
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Executive Director Marshall R. Cassedy reports 
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James A. Urban discusses Florida’s judicial system 
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Journal staff members Linda Phillips and Catherine Setzer 
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With Florida Bar 
insurance, 

hospital stay 
hurts little 


less. 


The new Florida Bar 
Hospital Indemnity 
Pian pays you $50 
a day, while youre 
hospitalized, 
regardless of other insurance coverage. 
That's $50 a day in extra cash, for up to 30 
days, for whatever purpose you choose 
...Including meeting your major medical 
deductible. 


Benefits begin with first day of hos- 
pitalization, and no evidence of insurabil- 
ity is required for Florida Bar members to 
age 60. Dependent coverage is available 
too. Apply now! 


SEMI-ANNUAL PREMIUM RATES* 
per $50 Daily Benefit 


Age Insured 


Under 40 
40-49 
50-59 

60 & Over 


$30.00 
42.00 
72.00 
96.00 


Insured & Spouse 


Insured, Spouse 
& Children 


$117.78 
144.30 
189.78 
231.30 


$ 78.46 
105.00 
150.48 
192.00 


* Premiums are based on insured's age at entry and increase with attained age. 
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How to apply for coverage 
1. Complete, date and sign the application. 


2. If you have any questions, call Poe and Associates, Inc., at 813-228-7361 
collect. 


3. Mail the application to: Poe and Associates, Inc., Administrators for The Florida 
Bar insurance plans, PO. Box 1348, Tampa, FL 33601 


Application For Group Hospital Indemnity Insurance 


Name of Association or Group THE FLORIDA BAR 


Full Name (Print) Date of Birth 


Month Day Year 


Address 


Number and Street City State Zip Code 


If employee of a Member, give employer's name 
| hereby apply to the AMERICAN HEALTH AND LIFE INSURANCE COMPANY for coverage for myself, and as head of the family for such 
members of my family, if any, as are listed below: 


Dependents to be insured: 
Name Date of Birth Date of Birth 


Spouse 
Children 


Semi-Annual Premium. CHECK ENCLOSED PLEASE BILL ME 


Date Signature 


TO BE COMPLETED Series Cert. No. Account Effective Date Premium Mode 
BY COMPANY 5292 048 
53301 


Poe &Associates, inc. 


Administrators for The Florida Bar insurance plans 
PO. Box 1348 Tampa, Florida 33601 


VOLUME 49, NUMBER 3 -: MARCH 1975 


a 

: 

| 

: 

H H 

1 

4 : 

t 2 

1 

f 

H H 

2 

123 


can't predict things like a disabling injury ora 
liability claim. Since you can’t avoid the risk, 

get it off your shoulders —and off your mind 

—with a good insurance program. : 


We're administrators for The Florida Bar 
insurance plans. Which means we have 
coverage to match your liability, life, . 
_major medical, disability income, 
accident death and dismembermen 
workmen's compensation and hospital 
indemnity needs. 


Poe &Associates, Inc. 


Administrators tor The Florida Bar 


isn’t a threat. Just a word to ioe. 
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Florida’s Judicial System 


Article V of our Constitution 
gives to Florida a system for the 
administration of justice unsur- 
passed and perhaps unequalled 
by that of any other state. It is not 
an overstatement to say that our 
system is the envy of the nation. 
Its attributes are many and its 
strengths are evident but it can 
and should be made better. 

Canon 8 of the Code of Profes- 

sional Responsibility reads: “A 
Lawyer Should Assist in Improv- 
ing the Legal System.” That ad- 
monition is supplemented by 
Ethical Consideration 8-1 which 
reads: 
Changes in human affairs and imperfec- 
tions in human institutions make neces- 
sary constant efforts to maintain and im- 
prove our legal system. This system should 
function in a manner that commands pub- 
lic respect and fosters the use of legal re- 
medies to achieve redress of grievances. 
By reason of education and experience, 
lawyers are especially qualified to recog- 
nize deficiencies in the legal system and to 
initiate corrective measures therein. Thus 
they should participate in proposing and 
supporting legislation and programs to 
improve the system, without regard to the 
general interests or desires of clients or 
former clients. 


The individual duty of the 
lawyer mandated by Canon 8 is 
also the collective responsibility 
of the organized bar. No aspect of 
that responsibility is greater than 
our obligation to make certain that 
the legal system is designed to as- 
sure that only persons of recog- 
nized ability and absolute integ- 
rity serve as judges. 

Article V has done much toward 
achieving that goal by providing 
viable methods for dealing with 
two of the three aspects of judicial 
tenure: selection, retention and 
removal. 

Section 11 of Article V creates 
judicial nominating commissions 
to provide a system of merit selec- 
tion to fill vacancies in judicial of- 
fice. Section 12 creates the Judi- 
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cial Qualifications Commission to 
deal with removal of a judge for 
conduct that demonstrates a pres- 
ent unfitness to serve. Retention 
of judges in office at the end of a 
term is leftto the elective process. 

Under the provisions establish- 
ing judicial nominating commis- 
sions, when a vacancy in judicial 
office occurs, the appropriate jud- 
icial nominating commission 
submits to the Governor the 
names of at least three nominees 
considered to be qualified for ap- 
pointment to fill the vacancy and 
the Governor is required to ap- 
point one of the nominees re- 
commended to him. Since the in- 
ception of the program, first 
through voluntary implementa- 
tion by the Governor in coopera- 
tion with The Florida Bar, and 
later through amendment of Ar- 
ticle V, the system has worked ex- 
ceedingly well. The system 
should be retained but it needs to 
be expanded to provide the exclu- 
sive method for the filling of a va- 
cancy created at the end of a term 
of office as well as a vacancy oc- 
curring during an unexpired term. 

The major weakness of the 
Florida judicial system is, in my 
judgment, that we do not yet have 
any provision for merit retention, 
which I consider to be essential if 
we are to continue to attract to the 
bench and retain on the bench the 
best qualified people. 

Although admittedly many fine 
judges have come to the bench 
through the elective process and 
many fine judges have been re- 
tained on the bench through the 
elective process, the elective 
method of selecting and retaining 
judges not only is poorly equip- 
ped to achieve that result but it 
detracts from the dignity of the 
individual members of the 
judiciary and reduces public con- 
fidence in the system by which 


justice is administered. 

I am familiar with the argu- 
ments advanced by those who op- 
pose merit selection and reten- 
tion. The objection most fre- 
quently voiced is that the people 
are denied the right to select their 
judges. This argument, it seems to 
me, completely ignores the fact 
that to achieve a system of merit 
selection and retention requires 
an affirmative vote of the people 
of Florida to amend the constitu- 
tion. Thus, it would be the people 
who would be “denying” to 
themselves the right to select 
their judges. Opponents also 
argue that systems of merit reten- 
tion make it impossible to remove 
an unqualified judge from office. 
Statistics from jurisdictions in 
which merit retention plans are in 
effect belie that assertion. The 
fact is that in those states judges 
have been removed. 

I know that there are some 
members of The Florida Bar who 
favor continuance of the elective 
process for judges. But, as I travel 
throughout Florida, I find that 
many former opponents of merit 
retention have become propo- 
nents. I believe that merit reten- 
tion of judges is an idea whose 
time has come in Florida and that 
an overwhelming majority of the 
people of Florida, both within and 
without the legal profession, 
favors merit retention of judges. 

The Florida Bar has worked 
long and hard to achieve merit re- 
tention. So far we have failed but 
the Board of Governors has ap- 
proved for sponsorship at the 1975 
session of the Florida Legislature 
a bill which would submit to the 
people of Florida a proposed con- 
stitutional amendment which 
would give to the legislature the 
flexibility to provide for the reten- 
tion in office of judges other than 
through traditional elections. The 
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Board of Governors also has under 
study a resolution introduced by 
the Speaker of the House of Rep- 
resentatives which approaches 
the problem differently and 
which would require candidates 
for judicial office to be screened 
and found qualified by the appro- 
priate judicial nominating com- 
mission in order to have their 
names appear on the ballot. Other 
bills have been prefiled and more 
can be expected. They deserve 
and will receive the careful atten- 
tion of the Board of Governors. 


The establishment in Florida of 
a judicial qualifications commis- 
sion and the strengthening of that 
commission through an amend- 
ment adopted by the people last 
November is one of the great 
strengths of our judicial system in 
Florida. I believe that the proce- 
dure needs to be changed in those 
cases in which the commission 
makes a recommendation for dis- 
cipline of a member of the Su- 
preme Court. There is inherent in 
a system which delegates to a 
court the ultimate disposition of a 
recommendation of discipline 
against a member of that court the 
seeds of public distrust. That 


statement implies no lack of con- 
fidence in the Supreme Court or 
any of its members. It is the sys- 
tem which is defective. Whether a 
justice of the Supreme Court sits 
in judgment of a fellow justice or 
whether he recuses himself and 
then participates in the selection 
of his successor, the public ques- 
tions the objectivity and impar- 
tiality of the judging panel. 
Following authorization given 
to me by the Board of Governors at 
its November 1974 meeting, I ap- 
pointed a special committee, 
chaired by Alan C. Sundberg, to 
study the question of whether 
there should be changes in the 
procedures by which recommen- 
dations of the Judicial Qualifica- 
tions Commission are reviewed 
when the judge whose conduct is 
in question is a member of the Su- 
preme Court. It is my expectation 
that from that committee will 
come a recommendation which 
will form the basis for proposed 
legislation which the Board of 
Governors can endorse and sup- 
port for adoption at the 1975 ses- 
sion of the Florida Legislature. 
Additionally, it is my hope that we 
will support legislation to be 


sponsored by the commission to 
make its proceedings public upon 
the filing by it of formal charges 
against a judge. 

Nothing is more essential to the 
preservation of our form of gov- 
ernment than a strong and inde- 
pendent judiciary. It is the foun- 
dation of democracy. Unless the 
people have absolute confidence 
in the integrity of the judiciary all 
of our institutions of government 
are weakened and their survival is 
threatened. Revision of the con- 
stitution and implementing stat- 
utes of Florida to assure that all 
judges initially appointed to the 
bench have first been screened by 
a nominating commission and 
found qualified to serve and that 
judges are retained—or not 
retained—in office by a vote of the 
people on that question and not 
through traditional election pro- 
ceedings in which one candidate 
is pitted against another and, fi- 
nally, to strengthen the Judicial 
Qualifications Commission can 
only work to restore and increase 
public confidence in our judicial 
system. 

JAMEs A. URBAN 
President 
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“Loan Sources in the Federal Government” 
Are you eligible to receive government financial assistance for business or home buying purposes? If 
you should need such aid, in the form of a loan or loan guarantee, how and where can you apply? This 
booklet lists seven general categories of federal financing, including education, business, home and farm 
loans. “Loan Sources in the Federal Govemment” is only $3 postpaid. 


“Tax Havens - What They Are and How They Work” 
The monograph which gives a survey of tax havens around the world—countries with little or no taxes. 
Don’t selecta tax haven without comparing what other tax haven countries have to offer. Only $5 postpaid. 


NEW PUBLICATIONS FROM FINANCIAL TECHNOLOGY 


Lists over 300 small business investment companies which lend money for 5 to 20 years to small 
businesses. Many will also buy shares. Gives SBIC NAME, ADDRESS AND CAPITAL SIZE. This book 
gives you the know-how to obtain long term financing for small businesses. Get your copy today by 


FINANCIAL TECHNOLOGY LIMITED 


23 River Road 


North Arlington, New Jersey 07032 
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Trawicks 


Florida 


Practice and 
Procedure 


1974 EDITION 


The Practicing Lawyer's $38.00 
Encyclopedia of Procedure Pus ‘tax 


The 1974 Edition of this highly popular 
comprehensive treatise and manual covering 
all aspects of Florida practice and procedure 
is now available. 


An authoritative and practical working tool 
authored by one of the acknowledged 
experts in the field. 


Copyright 1974. 764 pages. dimensions 6 1/4” x 9 1/4" x 1 1/4" bound in brown 
Lexotone with maroon foil panels. stamped in gold foil 


THE #54 HARRISON COMPANY, PUBLISHERS 


178 - 180 Pryor Street + Atlanta, Georgia 30303 
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Long Range Planning 


I am the person responsible for the 
comment [in Long Range Planning 
Retreat Recommendations] that: 


Lawyers are held responsible for the crim- 
inal justice system yet very few of the 
15,000 members of The Florida Bar have 
ever been inside a criminal court. Fewer 
have been inside a jail and almost none, 
not even the prosecutors or public defen- 
ders, have really observed the workings of 
the state prison system. 


The comment is not based on conjec- 
ture. I served as consultant to the Sen- 
ate Criminal Justice Committee for 
the 1973 session in connection with 
prison reform legislation. I have been 
chairman of The Florida Bar’s Penal 
Reform Committee for this year. 
Again and again we are urged by 
prison officials to have prosecutors 
and public defenders visit the state 
prisons and other correctional institu- 
tions so that they may see just what 
the conditions are in those institu- 
tions. A number of prosecutors and 
public defenders have visited the 
prisons. However, in hearings before 
the committee and in meetings of The 
Florida Bar’s Committee on Penal Re- 
form it became clear that very, very 
few people, including prosecutors 
and public defenders, knew exactly 
how the state prison system works in 
terms of classifying prisoners, in 
terms of where they shou!d be as- 
signed and in terms of treatment, if 
any, they will receive. I apologize if 
Mr. Johnson (see Letters, Jan. Fla. 
B.J. p. 8) feels I have taken too great a 
liberty in the statement. 

I respectfully disagree that the ap- 
proach to piea negotiations was 
short-sighted and cavalier. Just be- 
cause the Florida Supreme Court ap- 
proves plea negotiations is no reason 
it must be accepted as an appropriate 
procedure. The whole purpose of the 
retreat was to determine what should 
be, not what is, in our present legal 
system. 

I agree with the American Bar As- 
sociation standards relating to the 
administration of criminal justice that 
plea negotiations are appropriate 
when they serve the purpose of effec- 
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tive administration of criminal justice. 
However, I do not believe that the 
effective administration of criminal 
justice is served by having a young 
prosecutor and a young public defend- 
er just out of law school negotiating 
in the hall concerning a person’s life 
and liberty or the public’s safety. 

Mr. Johnson states that the role of 
the judge is not undercut because the 
trial judge must approve the plea. 
However, in approving such pleas the 
trial judge does not have the benefit of 
a presentence investigation which 
should admittedly be more thorough 
than they are now. 

The point that the cost involved in 
conducting trials is the real basis for 
plea negotiation is exactly the reason 
that I take exception to the practice. 
The emphasis of the retreat was that 
we should give equal priority to our 
criminal justice system as we do to our 
general jurisdiction divisions. I think 
that there should be as many judges in 
the criminal division of our circuit 
court as there are in the civil divisions 
because I believe that when the pub- 
lic considers justice it thinks primar- 
ily of criminal justice. I believe that as 
much time and attention should be 
given to individual criminal cases as 
the judges in general jurisdiction di- 
visions are now able to give to divorce 
cases or to mortgage foreclosure cases 
which are specially set and carefully 
heard. 

In connection with the next point 
Mr. Johnson raises, there was no 
thought at the retreat that the courts of 
Florida or the Bar or the legislature 
have the power and authority to over- 
turn the Florida Constitution. Those 
at the retreat simply suggested a study 
of which cases should be tried by ad- 
ministrative bodies and which cases 
should be tried by courts and which 
cases should be tried by juries and 
which cases by judges. If it should 
ultimately be determined by careful 
study of this subject that there should 
be a constitutional amendment, then 
that would be what would occur. We 
were not trying to scrap the constitu- 
tion. We were simply asking what was 
right and constitutions are not always 
right. 


I do not think there was any sugges- 
tion that prosecutors and defense at- 
torneys should “jump in bed to- 
gether.” I do not know of any author- 
ity on the part of the chief judge in the 
circuit to control police, probation 
supervisors, prison officials and ad- 
ministrators of mental health institu- 
tions. I do think the system is badly 
fragmented and that if all the ele- 
ments cooperated in solving prob- 
lems of mutual concern the system 
could work much better. For example, 
when a chief judge certifies the need 
for additional judges he should con- 
tact the prosecutors and the public de- 
fenders to determine what needs they 
will have if additional judges are 
added to the criminal bench. 

I am acquainted with the speedy 
trial rule. Mr. Johnson put his finger 
on why “By and large, our criminal 
cases pass through the trial process 
with greater dispatch than civil 
cases.” The reason is that most of 
them don’t go through the trial pro- 
cess. Instead, pleas are negotiated 
with respect to the cases. I would 
hope that we could develop a system, 
as I mentioned, that gives the same 
priority to criminal cases as we do to 
civil cases. Criminal cases should be 
specially set and specially consi- 
dered. The end to plea negotiations 
does not mean that all cases have to be 
tried. There is such a thing as plead- 
ing guilty as charged to the court and 
having a presentence investigation. 

The recommendations of the long 
range planners will certainly not be 
implemented by indifference to con- 
stitutional mandates or restrictions. 
They will be implemented, as I un- 
derstand it, after very careful study by 
the Bar, by the legislature and by pub- 
lic officials involved in the adminis- 
tration of justice. They will be changed 
through legal and constitutional 
means. 


JANET RENO 
Miami 
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Legal Aid in Other States 


Your December 1974 issue of The 
Florida Bar Journal devoted to the 
status of legal aid in your state was an 
inspiration, and a cause of envy to us 
legal aid attorneys in other states. 

In Kentucky only 15 of 120 counties 
have any semblance of organized 
legal aid. And in those 15 counties the 
need is far from met. 

The unfortunate attitude of the or- 
ganized bar has been at best apathy, at 
worst, antagonism... . 

The prospect of the Kentucky Bar 
Journal devoting an entire issue to the 
need for improved and expanded 
legal aid is as remote as Florida State 
or the University of Florida basketball 
teams defeating the University of 
Louisville or University of Kentucky 
teams. 

We salute The Florida Bar for rec- 
ognizing its responsibility in this area 
of professional responsibility. 

RoBert L. CAUMMISAR 
N.E. Kentucky Legal Services, Inc. 
Grayson, Ken. 


Editor’s Note: Florida beat Kentucky 
in basketball in late February. Gear 
up for your special issue, Kentucky 
Bar Journal. 


Use of Nonlawyers 


In Marshall Cassedy’s Briefly Yours 
in the January issue of the Journal, he 
reported (with surprise?) that one bar 
president is recommending to his bar 
that a nonlawyer be appointed to the 
association’s fee arbitration panel. 
Could the findings of such a panel 
ever receive the acceptance of the 
public, if it was composed entirely of 
lawyers? Rather than just one layman, 
should not close to 50% of the panel 
be laymen? 

On this subject, should not most of 
the Bar’s major committees, including 
legislative reform, grievances and un- 
authorized practice even have a lib- 
eral sprinkling of laymen? 


CHARLES E. EARLY 
Sarasota 
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FLORIDA 
BAR EXAM 


FOR THE 


OUT-OF-STATE ATTORNEY 


TO BE GIVEN— 


First Triannual 1975—February 25 and 26 
Second Triannual 1975—July 29 and 30 
Third Triannual 1975—October 28 and 29 


Quality 


BRC has drawn on both local and national faculty persons to develop a Florida 
bar course geared to the special needs of the out-of-state attorney. Our 
outstanding faculty has created and refined a series of law summaries with- 
out equal in terms of clarity, comprehensiveness, and currency. In addition to 
these excellent law summaries, BRC of Florida has honed its Programmed 
Learning System (PLS) to a fine edge, providing exam writing and other 
supplementary services of individual diagnosis and evaluation not available 
anywhere elise. 


Technique 


The use of local multiple-choice questions, multi-state multiple-choice ques- 
tions, and demanding essay questions by the Florida bar examiners creates a 
need for a fully-integrated study program that goes beyond the traditional 
combination of law outlines and reinforcing lectures. A busy practitioner who 
has been unable to keep in touch with the vast changes in Constitutional Law, 
Criminal Procedure, Torts, and the Contracts aspects of the Uniform Com- 
mercial Code needs more than the quick “once-over” which is sufficient for 
the recent graduates. 


Performance 


BRC has devoted its full resources to master the Florida exam and convey the 
necessary information and skills to out-of-state attorneys. Over 90% of all 
BRC’s practitioner enrollees pass on the first try (almost 100% by the second 
try.) BRC’s rate of success is unequaled in Florida. 


| 


PLEASE SEND ME MORE INFORMATION ON THE FLORIDA 
BR 


nome’ BRC COURSE. 


address. phone. 


city, state zip. 


MIAMI 1000 N. Miami Ave., Miami, Fla. 33136 (305) 358-4686 

COMPUTER PROCESSING AND TESTING 830 N. La Brea, Inglewood, Ca. 
90302 (213) 674-9300 

BRC MAIN VA OFFICE 5440 Cass Avenue, Detroit, Mich. 48202 (313) 831-7117 
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A legal reminiscence 


As fortunately, impeachments 
are rare in this country, itis there- 
fore arare and unique experience 
for a lawyer to participate in an 
impeachment trial in the United 
States Senate. I had this experi- 
ence two years after graduation 
from law school, which was one of 
the most interesting of my legal 
career. At the time, I was an as- 
sociate of Carl T. Hoffman of 
Miami, who was retained by Hals- 
ted L. Ritter, United States Dis- 
trict Judge for the Southern Dis- 
trict of Florida, to represent him 
in the hearings before the 
Judiciary Committee of the 
House of Representatives and the 
ensuing impeachment trial in the 
Senate. 

After the resolution of im- 
peachment was passed by the 
House, Frank P. Walsh, who had 
been counsel for Edward L. 
Doheny in the Teapot Dome trial 
in the 1920’s and later was attorney 
for the Port Authority of the City 
of New York, was retained by 
Judge Ritter as trial lawyer in the 
Senate. 

Since several of the articles of 
impeachment made reference to 
certain cases tried by Judge Ritter 
and in which certain acts and con- 
duct were alleged to be improper, 
unwarranted, and illegal, sub- 
poena was issued by the clerk of 
the Senate directing Palmer 
Rosemond, clerk of the U.S. 
District Court in Miami, (father of 
St. Julien P. Rosemond, presently 
assistant Dade County attorney) 
to appear at the Senate trial and 
bring with him the entire files in 
these cases. I spent several days 
in the clerk’s office in Miami, 
making a complete index and as- 
signing a number to each and 
every pleading, document, or 
paper filed in each case. These 
files were expressed in two large 
trunks to the clerk of the Senate. 
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the last 


File cabinets were made availa- 
ble and placed in a room im- 
mediately adjoining the Senate 
chamber, behind the rostrum. I 
assisted Palmer Rosemond in get- 
ting all of the files in order. 

The presiding officer at the trial 
was Vice-President John N. 
Garner, and in his absence, 
Senator Key Pittman, president 
pro tempore. 

The prosecutors, designated in 
the proceedings as “managers,” 
selected by the House of Rep- 
resentatives, were: Hatton W. 
Sumners of Texas, chairman of the 
House Judiciary Committee, and 
committee members, Randolph 
Perkins of New Jersey, and Sam 
Hobbs of Alabama, the latter as- 
suming the role of chief trial at- 
torney. 

While the proceedings embrace 
the time period from March 10 to 
April 17, 1936, the actual trial 
commenced April 6 and con- 
cluded on April 17, 1936. The trial 
court consisted of many outstand- 
ing Senators, among whom were: 
Alben W. Barkley, Hugo L. Black, 
William E. Borah, James F. 
Byrnes, Walter F. George, Carter 
Glass, Pat Harrison, Robert M. 
LaFollette, Jr., William Gibbs 
McAdoo, George W. Norris, 
Joseph T. Robinson, Richard B. 
Russell, Harry S. Truman, Millard 
K. Tydings and Arthur Vanden- 
berg. 

The House Judiciary Commit- 
tee enlisted the services of the 
F.B.I. in making investigation of 
the complaints and charges 
against Judge Ritter, and the man- 
agers deemed it expedient to have 
the agent in charge of the inves- 
tigation readily available at the 
trial. Consequently, Mr. Sumners 
requested permission to have this 
agent sit at counsel table, which 
was granted by the chair in the 
absence of objection. Not to be 


eachment 


Gf crimes & misdemeanors 


outflanked, and in a strategic at- 
tempt to balance the count, at least 
in numbers if not in weight, Mr. 
Walsh made the same request as 
to me and I was furnished space at 
respondent’s counsel table. This 
move delighted Palmer 
Rosemond, as I would be readily 
available to produce any re- 
quested exhibits from the files, 
thereby permitting him to satisfy 
his desire to witness the proceed- 
ings from the visitors’ gallery. 

In recent plethoric comments 
on impeachment, some attempt to 
draw a distinction between the 
impeachment of a member of the 
judiciary and that of a President, 
contending that a member of the 
judiciary holds office “‘during 
good behavior,” while a President 
can only be impeached for the 
commission of an act in his official 
capacity for which he would be 
subject to criminal prosecution. 
As all federal judges have life te- 
nure, i.e.,an estate for life deter- 
minable upon misbehavior, the 
term “‘during good behavior” 
would seem to refer to the term of 
appointment. The Constitution of 
the United States in Article II, 
Section 4, provides for impeach- 
ment of all civil officers without 
distinction between officers, ju- 
dicial or otherwise, and specifies 
the sole grounds for which im- 
peachment lies: 


The President, Vice President and all civil 
Officers of the United States shall be re- 
moved from Office on Impeachment for, 
and Conviction of, Treason, Bribery, or 
other high Crimes and Misdemeanors. 


Other provisions of the Constitu- 
tion dealing with impeachment 
are Article I, Section 3: 


The Senate shall have the sole Power to 
try all Impeachments. When sitting for that 
Purpose, they shall be on Oath or Affirma- 
tion. When the President of the United 
States is tried, the Chief Justice shall pre- 
side: And no Person shall be convicted 
without the concurrence of two thirds 
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of the Members present. 

Judgment in Cases of Impeachment 
shall not extend further than to removal 
from Office, and disqualification to hold 
and enjoy any office of honor, Trust or Pro- 
fit under the United States: but the Party 
convicted shall nevertheless be liable and 
subject to Indictment, Trial, Judgment and 
Punishment, according to law. 


The seven articles of impeach- 
ment, briefly analyzed, charged as 
follows: 

Article I. Misbehavior and high 
crime and misdemeanor in office 
by corruptly and unlawfully ac- 
cepting from his former law part- 
ner $4,500 out of the avails of a 
decree made by the respondent. 

Article II. Misbehavior and 
high crime and misdemeanor in 
office by conspiring with his 
former law partner and others to 
continue property in litigation, 
promoting the conspiracy by 
keeping jurisdiction of a foreclos- 
ure proceeding contrary to the 
motion of the plaintiff in person, 
on the basis of interventions filed 
in the case, appointing as receiver 
a person alleged to be involved in 
the conspiracy, granting exorbi- 
tant fees, and corruptly and unlaw- 
fully accepting from such fees the 
sum of $4,500. 

Article III. A high mis- 
demeanor in office by practicing 
law contrary to the Judicial Code 
and accepting $2,000 from his 
client while it held and owned 
large interests in his jurisdiction. 

Article IV. A high misdemeanor 
in office by practicing law on 
another occasion contrary to the 
Judicial Code, and receiving for 
his services $7,500. 

Article V. A high misdemeanor 
by failing to pay income taxes for 


BY RALPH O. CULLEN 


Ralph O. Cullen is retired as a circuit 
judge of the 11th Judicial Circuit, 
Miami, a position he held from 1960 to 
1972. He holds a bachelor’s degree 
from Amherst College and J.D. degree 
from the University of Florida. He was 
special assistant to the U.S. Attorney 
General from 1948 to 1958. 
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1929 on income of $12,000 in ex- 
cess of his judicial salary. 

Article VI. A high misdemeanor 
by failing to pay income taxes for 
1930 on income of $5,300 in ex- 
cess of his judicial salary. 

Article VII. High crimes and 
misdemeanors by an abstracted 
and summarized statement of the 
charges in Articles I through VI 
with this added paragraph: 

The reasonable and probable consequ- 
ence of the actions or conduct of Halsted L. 
Ritter, hereunder specified or indicated in 
this article, since he became judge of said 
court, as an individual or as such judge, is 
to bring his court into scandal and disre- 
pute, to the prejudice of said court and 
public confidence in the administration of 
justice therein, and to the prejudice of pub- 
lic respect for and confidence in the Fed- 
eral judiciary, and to render him unfit to 
continue to serve as such judge. 

+ + * 


By his conduct as detailed in Articles I, II, 
III, and IV hereof, and by his income tax 
evasions as set forth in Articles V and VI 
hereof. 

Respondent filed motions to 
strike and dismiss Article VII on 
the ground that it embraced all 
charges set forth in Articles I 
through VI, was duplicitous and 
cumulative and designed to pro- 
cure a second vote and the collec- 
tion of adverse votes, if any, upon 
the same matters. Upon denial of 
these motions, the respondent 
filed his answer setting forth a 
general denial and an explanation 
in detail of all incidents out of 
which the charges arose and to 
each article answered that the 
facts set forth did not constitute an 
impeachable high crime and mis- 
demeanor as defined in the Con- 
stitution. 


In final argument, Mr. Manager 
Hobbs said: 


The statement of the law of the case, as 
we see it, will largely be left to the distin- 
guished chairman of the Judiciary Com- 
mittee of the House, Mr. Manager Sum- 
ners, the chairman of the managers on the 
part of the House in this case, and I will 
not attempt to go into that save to observe 
these three points which, to my mind, 
should be in the minds of the members of 
this high Court of Impeachment at all 
times in weighing this evidence: 

First, that impeachment trials are not 
criminal trials in any sense of the word. 

Second, that the burden of proof in this 
case is not “beyond a reasonable doubt,” 
as it is in criminal cases. 

Third, that the presumption of inno- 
cence, which attends a defendant in a 
criminal case, is not to be indulged in be- 
half of the respondent in an impeachment 
trial. 

Those three principles of law, I believe, 
are well recognized, and we respectfully 
ask the members of this high Court of 
Impeachment to bear them in mind. 


Nota single reference to the law 
of the case was made by Mr. Man- 
ager Sumners in his closing argu- 
ment. He discussed in detail the 
charges in Articles I through VI 
and excoriated the respondent. 
The following are excerpts from 
his argument: 


We do not assume the responsibility, 
members of this distinguished court, of 
proving that the respondent in this case is 
guilty of a crime as that term is known to 
criminal jurisprudence. We do assume the 
responsibility of bringing before you a 
case, proven facts, the reasonable and 
probable consequences of which are to 
cause the people to doubt the integrity of 
the respondent presiding as ajudge among 
a free people. 
* * * 


Good behavior; what does that mean? It 
means obey the law, keep yourself free 
from questionable conduct, free from em- 
barrassing entanglements, free from acts 


4) 
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The Last Impeachment 


which justify suspicion, hold in clean 
hands the scales of justice. ...When a 
judge on the bench, by his own conduct, 
arouses a substantial doubt as to his judi- 
cial integrity he commits the highest crime 
that a judge can commit under the Con- 
stitution. It is not essential to prove guilt. 
There is nothing in the Constitution and 
nothing in the philosophy of a free gov- 
ernment that holds that a man shall con- 
tinue to occupy office until it can be estab- 
lished beyond a reasonable doubt that 
he is not fit for the office. It is the other 
way. When there is, resulting from the 
judge’s conduct, a reasonable doubt as to 
his integrity he has no right to stay longer. 


In his closing argument, Mr. 
Walsh discussed at length the in- 
cidents set forth in the articles and 
explained each and pointed out 
that the uncontroverted evidence 
showed that upon the dissolution 
of the partnership of Ritter and 
Rankin, Ritter sold his interest in 
their law library to Rankin and the 
payments he received from Ran- 
kin represented payment of this 
debt, honestly contracted; that the 


additional payments received 
were for services rendered to 
clients before he went on the 
bench; that respondent did not 
bring Rankin into any case before 
him, but Rankin was selected by 
parties over whom the judge had 
no control, and the fees awarded 
Rankin were agreed to by all par- 
ties to the litigation. Mr. Walsh 
pointed out that the Honorable 
Alexander Akerman of Orlando, a 
highly regarded federal judge, 
and Francis P. Fleming of Jack- 
sonville, a leader of The Florida 
Bar, testified that respondent had 
every attribute of an honest and 
upright judge, and said: “‘He 
comes before this body with his 
ermine unsullied and his soul 
clean.” 

After final arguments, the Sen- 
ate went into closed sessions for 
two days, spending ten and one- 
half hours in deliberations. 

When the final vote was taken, 


Recent Developments in: 


with 


Henry B. Rothblatt 
co-author with F. Lee Bailey 
A.L.R. Criminal Law Library 
and other books and noted 
lecturer. 


recent decisions involving: 
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for how many days. 
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Richard H. W. Maloy 
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Practice and Procedure. 
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advance, all problems will be dealt with. Special emphasis on the 
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there were 84 Senators present, so 
56 votes were required to convict. 
On Article I, 55 voted guilty, 29 
not guilty, one vote short of con- 
viction. On Article II the vote 
was 4 votes short of conviction. 
On Article III the vote was 
12 short and on Articles IV 
and V, 20 votes short of convic- 
tion. On Article VI the vote was 10 
short, and on the final Article VII 
the vote was 56 guilty, 28 not 
guilty, exactly two-thirds re- 
quired to convict. 

Senator Warren Austin, of Ver- 
mont (later appointed U.S. Am- 
bassador to the United Nations by 
President Truman),sarising on a 
point of order said: 

The first reason for the point of order is 
that here is a combination of facts in the 
indictment, the ingredients of which are 
the several articles which precede Article 
VII, as seen by paragraph marked 4 on 
page 36 (By his conductas detailed in Arti- 
cles I through VI hereof). The second 
reason is contained in the Constitution of 
the United States, which provides that no 
person shall be convicted without the con- 
currence of two-thirds of the members pres- 
ent. 

The third reason is that this matter has 
been passed upon judicially and it has 
been held that an attempt to convict upona 
combination of circumstances of which the 
respondent has been found innocent 
would be monstrous. I refer to the case of 
Andrews against King, 77 Maine, at page 
235. 


The chair overruled Senator 
Austin’s point of order on the 
ground that Article VII, charging 
general misbehavior, was a sepa- 
rate charge, and thereupon en- 
tered judgement of impeachment. 

An order of the Senate provided 
that each Senator could, within 10 
days after the final vote, file his 
opinion in writing to be published 
in the proceedings, and several 
did so. 

In his opinion, Senator Key 
Pittman wrote: 

The Constitution of the United States 
provides for the removal of a judge by im- 
peachment for “high crimes and mis- 
demeanors.” The words “high crimes 
and misdemeanors” were adopted from 
the old English law. A definition of legal 
language is that which was intended by the 
makers of the law, and as construed by 
the authority granted such power. This 
language in the old English law was un- 
iformly construed to include crimes and 
misdemeanors other than those defined 
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and prohibited by statute. It was construed 
to include malfeasance and misfeasance 
in office, such as misbehavior and neglect 
of duty in addition to crimes and mis- 
demeanors prohibited and punishable by 
statute. Such construction on been uni- 
versally adopted by the House of Represen- 
tatives in making impeachment charges, 
and in the trial of such impeachments by 
the United States Senate sitting as a court. 
This was an essential and reasonable con- 
struction, as there exists under our Con- 
stitution no power to remove a judge ex- 
cept by impeachment. 

Again, a judge, under the Constitution, 
holds office during “good behavior,” 
which means for life unless he is adjudged 
guilty of misbehavior. The procedure is 
criminal in its nature, for, upon conviction, 
requires the removal of a judge, which is 
the highest punishment that could be ad- 
ministered such an officer. 


Senators Borah, LaFollette, 

Frazier, and Shipstead joined ina 
statement from which the follow- 
ing appears: 
It is our view that a federal judge may be 
removed from office if it is shown that he is 
wanting in that “good behavior’ desig- 
nated as a condition of his tenure of office 
by the Constitution, although such acts as 
disclose his want of “good behavior” may 
not amount to a crime. 


Senator Elbert D. Thomas said: 


Fitness for office is the test, tenure for life 
isthe result. ... The standard here is good 
behavior. It was no doubt felt that anything 
less than good behavior from one charged 
with upholding the sanctity of the bench is 
reprehensible, impeachable, and, yes, 
criminal if you will. ...Crime by those 
who are the guardians of the law need not 
be measured on the score of indictability. 
Furthermore, in the case of judges an im- 
peachable crime need not be an indictable 
one. Impeachment, though, must be con- 
sidered as a criminal proceeding. 

From Senator Austin’s lengthy 
opinion we quote: 


The following cases lead to the judg- 
ment that there is no definition clearly de- 
limiting the scope of impeachment trials, 
but they lay down principles according to 
the common law requiring the same quan- 
tum of proof as in criminal trials, and sur- 
rounding the respondent with the same 
safeguards against prejudice from a bad- 
sounding indictment as are granted to re- 
spondents in criminal causes, namely, the 
presumption of innocence on behalf of the 
respondent, the burden of proof beyond a 
reasonable doubt imposed of the prosecu- 
tion, and the necessity of establishing evil 
intent. 

All of this is inconsistent with the 
theory that general misbehavior without 
evil intent, without corruption or fraud, 
will support a conviction in an impeach- 
ment for misbehavior and high crimes and 
misdemeanors in office. . . . 

If “to bring his court into scandal and 
disrepute” should be an impeachable of- 
fense, the least that ought to be required is 
that there be some evidence to establish 
the fact that he brought his court into scan- 
dal and disrepute. This case was deter- 
mined without such proof. Final judgment 
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was entered on mere surmise that the al- 
leged misbehavior had resulted as 
charged. 

The Senator cited the case of 
State v. Hastings(1893) 37 Nebr. 
96, 55 N.W. 774, holding that the 
weight of authority in this country 
and England is that impeachment 
is a criminal prosecution in which 
the state must prove the charge 
beyond a reasonable doubt. The 
case notes the conflict in the au- 
thorities as to what constitutes an 
impeachable offense and points 
out that under the common law 
the grounds were “high crimes 
and misdemeanors” and a 
number of cases under this law 
held that the charges must consti- 
tute a crime punishable under the 
criminal laws and while some 
courts in this country have held 
to like effect, the majority have 
held this requirement unneces- 
sary. 

Senator McAdoo, in his opinion 
said: 

I donot take the view that an impeachment 
proceeding of a judge of the inferior fed- 
eral courts under the Constitution of the 
United States is a criminal proceeding. 
The Constitution itself has expressly de- 
nuded impeachment proceedings of every 


aspect or characteristic of a criminal pro- 
ceeding. 


A short time after the trial, I 
spent a week in the Library of 
Congress in Washington, re- 
searching the question of whether 
there could be an appeal or re- 
view of a judgment of impeach- 
ment by the Senate. The trans- 
cript and record of every im- 
peachment trial in this country, 
and a number of trials in the 
House of Lords (large volumes in 
hand writing) were studied, but 
no precedent was found to sup- 
port a direct appeal to the Su- 
preme Court from a judgment of 


impeachment by the Senate. 

After intensive and extensive 
study and research, it was decided 
to chance, however forlorn, a col- 
lateral attack on the judgment. 
Accordingly, upon the discon- 
tinuance of payment of the salary 
of Judge Ritter, a petition seeking 
continued payment of such salary 
was filed in the Court of Claims in 
Washington, challenging the le- 
gality of the judgment of the Senate 
and asserting grounds and argu- 
ments as advanced by Senators 
Austin and Johnson. The petition 
was denied by the Court of Claims 
on the ground that it was without 
power to review a judgment of 
impeachment by the Senate. Cer- 
tiorari was taken from the order of 
the Court of Claims to the United 
States Supreme Court, which was 
summarily denied. 


When a Congressman, Presi- 
dent Gerald Ford attempted to in- 
stigate impeachment proceedings 
against Justice William O. Doug- 
las, and at that time said that a 
“high crime and misdemeanor” 
was whatever Congress said it 
was. Had this attempt succeeded 
on the grounds mentioned, the 
independence of the judiciary 
would have been in grave danger, 
and the courts made subservient 
to the Congress. 


In the recent impeachment 
proceedings against President 
Nixon, he squarely aligned him- 
self with those contending that a 
President could only be im- 
peached for a criminal act for 
which he could be criminally pro- 
secuted. 


There is great disagreement 
with the positions of both Presi- 
dents Ford and Nixon and wide- 
spread belief that in impeach- 
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The Last Impeachment 


ments, Congress should not be 
narrowly confined to ““Treason, 
Bribery, and other high Crimes 
and Misdemeanors” ina technical 
sense. 

Professor Archibald Cox takes 
the position that the grounds for 
impeachment need not be crimi- 
nal in character, but could prop- 
erly include political offenses 
“doing such grave injury to the 
nation as to make any incumbent's 
further continuance in office un- 
acceptable.’ He considers an im- 
peachable offense to be any con- 
duct, or failure to act, which Con- 
gress might regard as a “high of- 
fense against the liberty and se- 
curity” of the people. 

It is noteworthy that while in 
each of the seven articles in the 
Ritter case, he was charged with 
commission of “high crime and 
misdemeanor,” or “high mis- 
demeanor,” these constitutional 
words nowhere appear in the arti- 
cles in the Nixon case. 

The arguments and debates 
over the constitutional scope of 


impeachment are not questions to 
be resolved only by the Congress, 
or by public opinion, or by politi- 
cal methods. The courts may well 
intervene and fulfill their role as 
interpreters of the Constitution 
and determine whether or not 
proceedings can be brought only 
on one or more of the grounds 
specified in the Constitution, and 
establish some guidelines as to 
what constitutes “high crime and 
misdemeanor,” even though the 
courts declined to do so in the Rit- 
ter case, and were deprived of the 
opportunity in the Nixon. 


Until the court speaks, maybe 
the last word was that by Senator 
Pat Harrison to a group of his col- 
leagues after the Ritter trial, when 
he said, “I don’t believe the old 
judge is a crook, but he certainly 
proved that he was a damn fool.” 
The result of that case established 
Senator Harrison’s conclusion as 
an impeachable offense, whether 
or not a “high crime and 
misdemeanor.” 0 


1,280 names 
fill the 1965 
pledge plaque. 
Will you 

find your 
name on the 
1975 plaque? 
Make 

your 
pledge 

to the 

Bar Center 


Campaign. 


134 THE FLORIDA BAR JOURNAL 


‘ 
+ 


Readers Rate 
the JOURNAL 


BY LINDA H. YATES 
Managing Editor 

The typical reader of The 
Florida Bar Journal is between 30 
and 49 years old, is a member of a 
partnership or professional corpo- 
ration and prefers articles pertain- 
ing to his field of law. 

This profile is developed from 
responses to a readership ques- 
tionnaire included in the May 
1974 issue of the Journal. The 
questionnaire was unobstrusively 
placed in the middle of that issue 
where only the most avid reader 
would notice it. About 295 took 
the trouble to respond. Even with 
this small number, we believe the 
results of their questionnaires 
give some good indications what 
Florida lawyers like to read. Their 
comments were taken seriously 
and the editorial staff has given 
priority to implementing their rec- 
ommendations even over report- 
ing the findings of the question- 
naire itself. 

This delayed summary of the 
survey findings will also give a 
status report on actions taken 
since the survey to improve the 
Journal and the dissemination of 
news to Florida lawyers in accord- 
ance with those findings. 

Key questions were what is 
your general impression of the 
Journal, is it helpful to you profes- 
sionally, and does it keep you suf- 
ficiently informed about Florida 
Bar programs? An excellent rating 
was given by 174; 103 rated the 
Journal good; 15, fair; and one, 
poor. A help professionally was af- 
firmed by 250, while 13 said no 
and 31 were uncertain. Most, 245, 
said the Journal kept them suffi- 
ciently informed about Bar pro- 
grams; 17 said no; and 28 were 
uncertain. 

Responses to the questionnaire 
indicated that lawyers want in- 
formation about their specialty 
and want to keep informed about 
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all areas of law practice generally. 
When asked how much time do 
you spend reading the Journal, 80 
said they skimmed through it; 100 
read only articles and columns re- 
lated to their specialty; 62 read 


Columns on: 


Briefly Yours 

President’s Page 

Report to You, Board of Governors 
Minutes 

Equal Justice Under Law 

Labor Law Review 

Tax Law Notes 

Professional Economics 

Corporation Law 

Environmental Law 

Circuit Court Digest 

Topics of the Day: News 

In Memoriam 

Book Reviews 

Letters to the Journal 

News of the Bench and Bar 

Disciplinary Decisions 

Professional Ethics 

Local Bar Presidents 

Calendar of Legal Events 

Attorney General’s Opinions 

Classified Advertisements 

Display Advertisements 


news about actions of The Florida 
Bar its programs and meetings; 
and 125 said they read the entire 
magazine each month. 

What they read was revealed by 
the following responses: 


Read Read Read 
Frequently Sometimes Never 


126 
132 


114 
126 
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ae 78 134 46 
uae 150 78 21 
168 86 12 
147 80 1l 
42 121 59 
129 102 33 
7 154 92 21 
a 79 137 55 
43 133 58 
135 


The generous comments in the 
above responses may have been 
cause for the Journal staff to keep 
the Journal as it was, a recom- 
mendation made by several. 
However, the comments of the 
reader who gave the Journal its 
one poor rating and of those who 
rated it fair indicated room for im- 
provement. One such reader 
commented: “Overall, the 
Journal has not been helpful to 
me professionally since admis- 
sion over 22 years ago... .At the 
least the Journal has attempted to 
convey the concerns of the 
elected officers, and some others, 
in bringing the Bar of Florida into 
the 20th century, and the reluc- 
tance and opposition of appar- 
ently many members to doing so. 
But of many other matters of in- 
terest and great importance to the 
Bar, in law and others, there is 
little if any mention or 
coverage....There is a notice- 
able absence of what may be call- 
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READERS RATE THE JOURNAL 


ed commentary on the legal envi- 
ronment. That is, the law does not 
live in a vacuum; it is part of a 
general socio-economic structure, 
and directly related to many 
changes in Florida during the 
postwar decades. If one read only 
this Journal, it is doubtful that his 
views and attitudes on these 
changes would be well informed. 
Yet constantly the Bar calls itself 
the leader in many ways, and 
sometimes there are individuals 
having above average abilities 
and knowledge who are leaders. 
Over the years the impression is 
of a monotone. The world went to 
stereo a decade ago.” 

These comments have proved 
useful to the editorial staff and 
The Florida Bar Journal Editorial 
Board. They present a challenge, 
express disappointment in per- 
formance both in the Journal and 
in the Bar it reports for. They rec- 
ognize a great leadership poten- 
tial, above average abilities and 
knowledge that could put the law 
in its rightful place in the present 
socio-economic condition. In re- 
sponding, the Journal is seeking 
out articles dealing with law re- 
form and giving more in-depth 
coverage to possible solutions to 
society's problems. (Examples are 
the December 1974 issue on legal 
aid to the indigent and the March 
1974 issue on specialization in 
law practice.) The same economic 
condition referred to by this 
reader, however, is preventing 
the Journal from providing the 
complete commentary on law and 
society he desires. Not only in- 
flated budget problems prevent 
this, but it is doubtful and proba- 
bly not desirable that any one 
magazine provide a reader all he 
needs to know on a subject so 
complex as law. The Journal 
should certainly do a better job 
with the Florida picture, but is- 
sues of a national scope can better 
be explained by Juris Doctor, 
Trial, the ABA Journal and publi- 
cations of its various sections and 
divisions. 


General Comments 


Other readers, commenting on 
what articles or columns should 


be left out of the Journal, said, 
“Everything looks like it would 
be interesting to someone; there- 
fore, I would not delete any item.” 
Another said, ‘““What I would 
deem least valuable to me would 
be most valuable to many lawyers. 
I would not change the present 
format.”” And another: ““The 
specialized columns are valuable 
in broadening the general know- 
ledge of a lawyer.” 

Suggestions for improving the 
Journal were numerous, how- 
ever. A few of them follow: 

More articles for the new prac- 
titioner. 

I think the Section on Real 
Property, Probate and Trust 
should put in its own report. 

I would suggest soliciting short, 
informative articles from student 
law review staffs—much good re- 
search is never published. 

Expand, don’t delete. 

Cut back—we have too much to 
read already. 

More “bread and butter” mater- 
ial such as the issue on patents, 
trademarks and copyrights. 

Have a real estate law section 
and a probate law section. 


More about women in the law, 
law office economics. 

Remain available to promote 
new reforms in law and practice, 
through articles submitted by 
bench and bar. It is an important 
format for informational, educa- 
tional and persuasive articles. 

Try a little humor. 

More in-depth articles. 

Add a criminal law column. 

It’s the best journal I’ve 
seen—don’'t ruin it by changing it. 

Report on new legislation and 
legal developments. 

I practice law in New Jersey. It 
would be more helpful to me for 
practical, ““how to do it” articles 
on certain areas of law to be pub- 
lished. For out-of-state lawyers 
who do some Florida related 
work, it saves the cost of legal 
texts. 

It seems to be a bit biased to- 
ward clubbiness; protects the old 
guard, isn’t very progressive. 
Much more time should be given 
to lawyers who donate time to 
community legal services pro- 
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grams. Pictures of a bunch of 
judges at seminars are of only 
marginal value. It would also be 
helpful to capsulize what the 
committees do at each of their 
meetings. Much more news of this 
type would be welcomed. Your 
publication of the News was an 
excellent idea. 

Keeps me informed on what’s 
going on in the Bar and with col- 
leagues and judges; articles are 
also timely, readable and enjoy- 
able. 

I think you are doing an excel- 
lent job. 

Go in greater depth on one or 
two feature articles. 

This is a professional publica- 
tion which does not need im- 
provement. I have read state jour- 
nals in newsletter format and with 
quarterly publication and they are 
not as good a format as the 
Journal. 

I think it is a superb publica- 
tion; as a single practitioner it 
gives me a sense of closer associa- 
tion with other members of the 
Bar, and their thinking. It is a 
wonderful source of “continuing 
legal education.” If anything, I 
should like to see it expanded. It 
is great. 

Do what you are doing. Be sure 
it is not assumed that an article 
implies Bar support. It’s a good 
product. 

Would like to see more articles 
published as opinions and ideas 
other than those of the committee 
charged with the responsibility in 
the area. 

I think the Journal should be 
able to provide the members with 
the activities of the Legislature. 

Truly professional approach. I 
appreciate receiving it. 

Journal is far too conservative. 
Needs more stimulating articles. 
Suggest more articles critical of 
lawyers and what lawyers could 
do to deal with these criticisms. 


Journal Responds 


The Journal is beginning to re- 
spond to several of these sugges- 
tions. In this month’s issue a crim- 
inal law column is starting; last 
month new columns on admiralty 
and family law were begun. In 
another recent issue a column on 
workmen’s compensation law was 
included. These columns are in- 
tended to aid lawyers in maintain- 
ing education for specialty desig- 
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nation when it is approved by the 
Supreme Court. 

The Editorial Board and staff 
are working to obtain in-depth 
discussions of substantive law. In 
doing so, they depend almost en- 
tirely on sections, committees and 
individual members of the Bar 
who have expert knowledge in an 
area of law, the time and the incli- 
nation to write an article about it. 
The Journal is truly a product of 
the entire Florida Bar; its quality 
from necessity reflects the Bar’s 
progressiveness, interest in law 
reform and the individual compe- 
tence of its members. 


When the questionnaire was 
printed last May, the editorial 
staff was already taking steps to 
increase the amount of current 
news within the legal profession 
and deliver it in a more easily read 
and more quickly produced form. 
Anticipating the start of The 
Florida Bar “News” in July 1974, 
the staff nevertheless included a 
question concerning preference 
for a newspaper or for news to 
continue to be published in the 
monthly Journal. Only 50 re- 
sponded with a vote for the news- 
paper and 240 recommended that 
the Journal continue to include 
news of Bar programs, etc. We be- 
lieve that those responses may 
have reflected a fear of the un- 
known and a belief that the 
Journal should not be tampered 
with. One person commented that 
it would be ridiculous to have two 
printings and two mailings; that 
no additional expense would be 
warranted. 

Correspondence concerning 
the ““News” has been so favorable 
that we doubt that the majority of 
the Bar would want to do without 
it now. It has made possible more 
extensive and more current re- 
porting of disciplinary proceed- 
ings, Board of Governors’ consid- 
erations and actions, section and 
committee seminars, proposed 
legislation and other news of spe- 
cial interest to lawyers. The sum- 
maries of appellate court opinions 
each month provide another use- 
ful service to the practicing 
lawyer, we are told. Forthose who 
worried about increased printing 
costs, we are happy to report that 
publishing this information in 
newspaper form is far less expen- 
sive than it would be if published 
in the Journal. 


The questionnaire also asked if 
a newspaper were started, should 
the Journal be continued monthly 
or quarterly. Two hundred seven- 
teen wished to continue receiving 
the Journal monthly and 73 said a 
quarterly Journal would suffice. 

Interestingly enough, a 
member of the Budget Committee 
recommended at the last meeting 
of the Board of Governors that 
frequency of the Journal 
publication be investigated by a 
special committee. The motion 
grew out of a study of inflated 
paper and printing costs when the 
proposed budget for 1975-76 was 
being prepared. In view of greater 
informational needs of lawyers 
when designation of a specialty 
becomes a reality in Florida and 
the Journal’s role in providing 
that information, the matter de- 
serves the careful consideration of 
all Bar members. Last year’s ques- 
tionnaire was just a sampling of 
Bar reaction to the Journal. The 
comments, recommendations, 
criticism and assistance of all 
members of The Florida Bar are 
needed if the Journal is “to come 
into the 20th century and change 
its tone to stereo.” Oo 
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publishers 
of FLORIDA | 
JURISPRUDENCE 
amajor new 
publication... 


FLORIDA JUR FORMS is a legal 
and business forms set that really 
performs. Here are the ingredients 
you need for drafting effective 
instruments . . . set forth in the same 
order you follow in creating property 

s, leases, contracts, wills and 
the many other legal and business 
documents so important to everyday 
practice. 

Model forms are written in clear, 
up-to-date language and keyed 
throughout to controlling Florida law. 
Optional clauses help you tailor the 
instrument to your client’s needs. Checklists 
guard against possible errors of omission . . . and 
filing, recording and publication information is 

mished wherever required. 

What about finding the right form? FLORIDA JUR 
FORMS makes it easy . . . by offering three fast methods 
of entry. You'l find the right form in a matter of seconds! 

This is the Florida forms set you've been waiting for . . . the 
set with the quality you'd expect from the publishers of Florida Jur, Am 
Jur, and ALR. For more information, contact your LCP area 
representative or write us at the address on the opposite page. 
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Florida forms 
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In addition to its up-to-the minute 

forms, FLORIDA JUR FORMS, Legal 
and Business, offers you the tremendous 
advantage of being linked to the best legal 
information system there is: The Total 
Client-Service Library®. It’s a system 
designed to meet virtually every research 
need—now and in the future. 

For example, when you're drafting an 
agreement in Florida, you'll have direct 
access to the legal research system that 
includes Florida Jur, the American 
Jurisprudence family of publications, the 
ALR Series, the United States Code 
Service, and the United States Supreme 
Court Reports, Lawyers’ Edition, 2d. 

Each unit is complete within itself. Yet 
all interrelate so that you can go from the 
forms to the facts to the law. Or vice versa. 
If you're not already familiar with The 
System, write for our free illustrated guide. 
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By THEODORE M. FORBES, JR. 


bus 


A Potential Hazard of In- 
vesting in Land Through a 
Subchapter S Corporation 


Theodoe M. Forbes, Jr., is a member 
of the Atlanta, Georgia, firm of Gam- 
brell, Russell, Killorin, Wade S. Forbes. 
This article is reprinted with permis- 
sion from the Georgia State Bar Jour- 
nal, May 1974. 
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Despite the jeremiads of J. 
Luxemburger in his excellent ar- 
ticle, Land Investments 
and the Small Business Corpora- 
tion—A Poor Combi- 
nation,”! a number of real 
estate investors nevertheless 
have chosen the “small business 
corporation’? as a vehicle for 
ownership. Having navigated 
successfully around the hazard of 
a second class of stock while 
thinly capitalized,? having sur- 
vived the death of a stockbroker 
with the election still intact, and 
having passed up attractive rental 
opportunities to avoid “passive 


mare you really in 


investment income,’’> such a 
group of investors one day re- 
ceives exciting news from their 
broker. He has a BUYER for 
Blackacre! 

Dutifully our investors report 
the gain on Form 1120S, gleefully 
they avoid the tax at the corporate 
level as they pass the gain through 
to themselves on Schedule K-1, 
and it is with only a small twinge 
that they report the gain on their 
personal Schedule D’s, because 
they have swapped ordinary los- 
ses during the holding period fora 
long-term capital gain on the sale. 

Or have they? 

Our investment company later 
received a visit from a Revenue 
agent. He examined all the books 
and records and then retired to 
write his Revenue agent’s report. 
When the R.A.R. arrived, our in- 
vestors were given a bird’s-eye 
view of a double barrel shotgun. 

The agent’s basic position in 
the R.A.R. is that the corporation 
held Blackacre “‘primarily for sale 
to customers in the ordinary 
course of [its] trade or business’’® 
and that the profit from the sale 
thus constituted ordinary income, 
not capital gain. His alternative 
position anticipates the investors’ 
response that Blackacre was a cap- 
ital asset, and the agent attempts 
thereby to place the investors on 
the horns of a dilemma. If Black- 
acre was not held for sale in the 
ordinary course of trade or busi- 
ness, he contends, then the corpo- 
ration has no business and cannot 


elect to be a “small business 
corporation.” 

The first contention, or course, 
presents a familiar issue to be re- 
solved under the principles of 
Malat v. Riddell.” 


The alternative contention, 
however, has reached judicial de- 
cision in only one case, William B. 
Howell,® in which a majority of 
the Tax Court held that a corpora- 
tion whose only business activity 
is ownership of vacant land as an 
investment can elect to be a small 
business corporation. No appeal 
was filed, and the Commissioner 
recently issued an acquiescence. 
Practitioners having similar cases 
before the IRS previously had 
been informed that the question 
had been under consideration in 
the National Office. Prior to the 
public announcement of acquies- 
cence by the National Office, sev- 
eral pending cases were closed re- 
cently in the Southeast Region on 
a basis consistent with the deci- 
sion in Howell. 

The decision in Howell seems 
plainly consistent with the pur- 
poses of Subchapter S. There is no 
question but that a group of inves- 
tors might form a partnership to 
invest in real estate and enjoy cap- 
ital gain treatment of the profits 
from a sale. Congress enacted 
Subchapter S to minimize the tax 
differences of different forms of 
business organization. 

In 1954, Congress enacted legislation 
permitting proprietorships and partner- 
ships to elect to be taxed like corporations 
(1361). At the same time, the Senate pas- 
sed, but the Congress did not enact, a pro- 
vision which would, at the election of the 
stockholders, permit corporations to 
forego payment of any tax and require their 
shareholders to report the corporate in- 
come (whether or not distributed) as their 
own for tax purposes. 

Your committee believes that the 
enactment of a provision of this type is 
desirable because it permits businesses to 
select the form of business organization 
desired, without the necessity of taking 
into account major differences in tax con- 
sequence. In this respect, the provision to 
tax the income at the shareholder, rather 
than the corporate, level will complement 
the provision enacted in 1954 permitting 
proprietorships and partnerships to be 
taxed like corporations.® 


There is no reason why real estate 
investors should be deprived of 
limited liability and other advan- 
tages associated with incorpora- 
tion if they otherwise could 
achieve their tax purpose through 
partnership. 
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The Commissioner’s argument 
in Howell is grounded primarily 
upon the following statements in 
the Senate Finance Committee 
Report that added §1378 to the 
Code: 


It has come to your committee’s atten- 
tion that the “passthrough” election has on 
occasion been used by corporations as a 
device for the avoidance of capital gains 
tax: A corporation in such a case arranges to 
have a large amount of capital gains 
realized in one year, elects the “pass- 
through” treatment for that year, distri- 
butes these realized capital gains, and then 
deliberately cause its “passthrough” status 
to be terminated. ... 

Such use of the “passthrough” treatment 
is contrary to the intent of Congress when 
it enacted the provision [§§ 1371-1377]. It 
was basically intended for an operating 
business which for business reasons de- 
sired the corporate structure yet preferred 
tax treatment similar to that accorded a 
partnership. It was intended for an organi- 
zation desiring this tax treatment at least 
for anumber of years and certainly not fora 
single year as a device to avoid capital 
gains tax to the corporation. 

This bill provides for the problem de- 
scribed above by adding a new provision 
(§1378) to the tax laws imposing a tax upon 
the capital gains of a corporation which has 
elected the “‘passthrough”’ treatment 
under certain limited conditions. . . .”?° 


When the “passthrough” type of tax 
treatment was provided for corporations, 
Congress decided to limit the availability 
of this treatment to small businesses ac- 
tively engaged in trades or businesses. 
Therefore, it denied this treatment to cor- 
porations with large amounts of passive 
investment income.”!! 


The legislative history cited by 
the Commissioner has a superfi- 
cial appeal, but in the context of 
the legislation enacted and in the 
light of other legislative history of 
Subchapter S, it is hardly conclu- 
sive. 


The first statement relied upon 
by the Commissioner is that Sub- 
chapter S “was basically intended 
for an operating business” (em- 
phasis added), and the second 
statement concludes, “Therefore, 
it denied this treatment to corpo- 
rations with large amounts of pas- 
sive income.”’!? This suggests that 
Congress supplied its own defini- 
tion of what type of corporation 
was not “basically” operating a 
business; viz., one that derived 
more than 20 percent of its gross 
receipts from passive investment 
income.'* If a corporation can 
satisfy that mathematical test, 
then it should be allowed to elect 
Subchapter S, notwithstanding 
isolated statements in legislative 


VOLUME 49, NUMBER 3 - MARCH 1975 


history that suggest to the con- 
trary. 

This was indeed the position 
taken by the majority in Howell. 
Citing the Commissioner's argu- 
ment based upon the second quo- 
tation above from SEN. REP. No. 
1007, Judge Sterrett’s opinion 
states: 

Respondent's reliance is misplaced. The 
main import of the quoted language was to 
exclude from the small business corpora- 
tion provisions, corporations with large 
amounts of passive income; which was de- 
fined by Congress to include royalties, 
rents, dividends, interests, annuities, and 
gross receipts from the sale of stock or se- 
curities. See section 1372(e)(5) as it read 
during the years before the court. Since 
{the corporation’s] only income was re- 
ceived from the sale of real estate, it had no 
passive investment income and therefore 
was not prohibited from electing to be 
taxed as a small business corporation." 


The dissenting opinion follows 
the Commissioner’s arguments 
drawn from SEN. Rep. No. 1007 
and in addition contends: 

By its very definition of the corporations 
which are entitled to elect not to be taxed 
as corporations, these provisions apply 
only to a business corporation. By defini- 
tion, they do not apply toa corporation not 
engaged in business.'5 
That argument seems doctrinaire. 
When used in the Internal Re- 
venue Code, words have a habit of 
losing their ordinary, accepted 
meanings.!® By §1372(e)(5) Con- 
gress spelled out exactly which 
corporations would be denied the 
Subchapter S election, and it is 
going beyond the express intent 
of the statute to read more into 
“business” than that the corpora- 
tion must purpose to make a pro- 
fit. 

Legislative history further rein- 
forces the decision in the Howell 
case by means of provisions of a 
predecessor to Subchapter S that 
fell along the wayside in the writ- 
ing of the 1954 Code. That pro- 
posed legislation authorized a cor- 
poration to elect to be taxed as a 
partnership if, inter alia, “all the 
shareholders are actively engaged 
in the conduct of the business of 
such corporation.”!7 The Senate 
Finance Committee explained 
that the requirement meant that 
the “shareholders must all occupy 
managerial positions.’!® There 
was no requirement in the 1954 
bill comparable to §1372(e)(5). 
Arguably, the omission from Sub- 
chapter S of any requirement 
comparable to §1351(b)(2) of HR 
(1954) 8300 and the inclusion in 


Subchapter S of §1372(e)(5) re- 
flect a change in Congress’s ap- 
proach to the problem. 

Examining further the Senate 
Report cited by the Commis- 
sioner, it will be noted that it con- 
cerned Public Law 89-389, 80 
StaT. 111, which excused small 
business corporations from the 
passive investment income re- 
striction for a particular year “if 
. . (a) such taxable year is the first 
taxable year in which the corpora- 
tion commenced the active con- 
duct of any trade or business or 
the next succeeding taxable 
year..."!9 This unquestionably 
contemplates that a corporation 
may elect Supchapter S even 
though it has not engaged in “the 
active conduct of any trade or bus- 
iness.” 

From the legislative history of 
Subchapter S, it is obvious that 
Congress has considered the 
question raised by the Commis- 
sioner in Howell. Congress’s 
answer to the question is the pas- 
sive investment income test. Had 
Congress intended an “‘active 
trade or business” requirement, 
surely it would have added it as a 
fifth requirement for eligibility in 
§1371(a). The omission of such a 
specific requirement after Con- 
gress has addressed itself to the 
question must be accorded 
significance.?° 


In addition to the legislative 
history argument, the Commis- 
sioner sought in Howell to sup- 
port an active trade or business 
test with judicial authority. His 
principal reliance was upon 
DuPont v. United States,?4 which 
the majority in Howell correctly 
distinguished at 57 T.C. 556 and 
which the dissent ignored al- 
together. In the DuPont case, the 
taxpayer had deducted losses pas- 
sed through to him as a stockhold- 
er in Foxcatcher Livestock Co., 
which had elected to be taxed 
under Subchapter S. The IRS con- 
tended that Foxcatcher was 
merely an incorporated “hobby” 
and that the losses were not de- 
ductible by taxpayer. As stated by 
the court, 

This case presents a legal question of 
first instance, viz., whether subchapter S 
authorizes stockholders of a corporation to 
utilize the “net operating loss” of the cor- 
poration in computing their individual 
federal income taxes if the corporation is 
not operated for profit but is maintained as 
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a hobby, or for recreation or other personal 
gratification of its stockholders.”” 


The court pointed out that the 
deductible “net operating loss” is 
the amount by which the gross in- 
come is exceeded by the deduc- 
tions allowed by _I.R.C. 
§§162-175. Of the deductions 
claimed, the court pointed out, 
those for salaries and wages, re- 
pairs, rents and depreciation are 
allowed as deductions only if in- 
curred in connection with a trade 
or business. Moreover, Treas. 
Reg. §1.162-12 specifically disal- 
lows the expenses of a farm oper- 
ated solely for pleasure. 

The court then said: 

Having concluded that subchapter S is 
applicable only to corporations which 
carry ona trade or business, it is necessary 
to consider whether Foxcatcher falls 
within the category. 

It is that last statement, of 
course, upon which the Commis- 
sioner relied in attempting to graft 
an active trade or business re- 
quirement onto Subchapter S. In 
the context of the issues before 
the court in DuPont, the state- 
ment is only dictum and is con- 
trary to the provisions of the sta- 
tute itself. The court ultimately 
ruled that Foxcatcher was oper- 
ated with an intent to make a pro- 
fit, that it was nota hobby, and that 
the losses were deductible by its 
shareholders. Thus DuPont 
clearly illustrates what Congress 
had in mind when it limited Sub- 
chapter S to “business” corpora- 
tions. 


The Service weaves an interest- 
ing and inventive argument upon 
the warp of Wipple v. Comm’r,* 


in which the taxpayer was denied 

ordinary loss treatment on bad 

debts of corporations he had or- 

ganized. The taxpayer had argued 

that he was in the trade or busi- 

ness of organizing corporations 

and investing in them. The Court 

distinguished “investing” from a 

trade or business®® and held the 

taxpayer in Whipple to capital loss 

treatment. The Service then com- 

pares investing in a corporation 

with investing in real estate and 

concludes that a corporation whose 
only business activity is invest- 
ment in real estate is not engaged 
in a trade or business. This argu- 
ment begs the question as to 
whether a Subchapter S corpora- 
tion must be engaged in an active 
trade or business, but it does open 
an inquiry as to deductions under 
§162. 

It is the writer's understanding 
based upon conversations with 
IRS personne] that the barrier that 
for so long postponed acquies- 
cence with the Howell case was 
§162(a).2® Interest, deductible 
under §163, and property taxes, 
deductible under §164, are of 
course the principal expenses of a 
real estate investment company. 
But what about salary and wage 
expense, legal fees, stationery and 
supplies, and the like? The an- 
swer lies, not in §162(a), but in 
§183, and further reinforces the 
concept of a Subchapter S corpo- 
ration without an active trade or 
business. 

Section 183 is the new “hobby 
loss” provision added by the Tax 
Reform Act of 1969.27 It provides 
in pertinent part: 


a.m. on May 7, 1975. 


OFFICIAL NOTICE: Hearing to Amend the Integration 
Rule 


A petition by the Board of Governors of The Florida Bar to amend 
the Integration Rule of The Florida Bar has been filed. Argument 
on the petition will be heard by the Supreme Court of Florida at 9:30 


Copies of the petition may be obtained by request directed to The 
Florida Bar, Tallahassee, Florida 32304. 

The purpose of the petition will be to amend Article XVI of the 
Integration Rule pertaining to unauthorized practice of law. 

This constitutes notice of filing of the petition as required by 
Article XIII of the Integration Rule of The Florida Bar. 


(a) GENERAL RULE—In the case of an ac- 
tivity engaged in by an individual or an 
electing small business corporation (as de- 
fined in section 1371(b)), if such activity is 
not engaged in for profit, no deduction at- 
tributable to such activity shall be allowed 
under this chapter except as provided in 
this section. 

(b) Depuctions ALLowABLE—In the 
case of an activity not engaged in for profit 
to which subsection (a) applies, there shall 
be allowed 

(1) the deductions which would be al- 
lowable under this chapter for the taxable 
year without regard to whether or not such 
activity is engaged in for profit, and 

(2) a deduction equal to the amount of 
the deductions which would be allowable 
under this chapter for the taxable year only 
if such activity were engaged in for profit, 
but only to the extent that the gross income 
derived from such activity for the taxable 
year exceeds the deductions allowable by 
reason of paragraph (1). 

_ (ec) Activiry Not ENGAGED IN For 
ProFit DeFINED—For purposes of this sec- 
tion, the term “activity not engaged in for 
profit” means any activity other than one 
with respect to which deductions are al- 
lowable for the taxable year under section 


a or under paragraph (1) or (2) of section 


Under §183(c), a Subchapter S 
corporation may claim as deduc- 
tions not only ordinary and neces- 
sary expenses of a trade or busi- 
ness (§162(a)), but also: 


...all the ordinary and necessary ex- 
penses paid or incurred during the taxable 


ar 

(1) for the production or collection of 
income; 

(2) for the management, conservation, 
or maintenance of property held for the 
production of income. . . .?8 
Again, if Congress had intended 
to limit Subchapter S elections to 
corporations engaged in an active 
trade or business, it would have 
limited their §183(c) deductions 
to those allowed under §162(a), or 
at least have required an electing 
corporation to have a basis for 
§162(a) deductions before being al- 
lowed §212 deductions. Moreover, 
§183(b) authorizes a small busi- 
ness corporation to deduct taxes, 
interest and other specific items 
even though it is not engaged in 
an activity intended to return a 
profit. Clearly, a corporation does 
not have to engage in a trade or 
business in order to qualify for a 
Subchapter S election. 

Although §183 was enacted to 
deny deduction of expenses re- 
lated to hobbies,?® there is no re- 
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striction on its general applicabil- 
ity. It applies to a real estate in- 
vestment company that has 
elected Subchapter S as well as to 
a millionaire’s incorporated stud 
farm if it elects Subchapter S. It 
also confirms the result of the 
Howell decision for all taxable 
years commencing after De- 
cember 31, 1969.°° 

The term “income” as used in 
§212(1) is broad enough to in- 
clude the prospective capital gain 
anticipated by a real estate in- 
vestment company. Treasury Reg. 
§1.212-1(b) states: 


The term “income”’. . .is not confined to 
recurring income but applies as well to 
gains from the _ disposition of 
property. . . .Expenses paid or incurred in 
managing, conserving, or maintaining 
property held tor investment may be de- 
ductible under section 212 even though 
the property is not currently productive 
and there is no likelihood that the property 
will be sold ata profit or will otherwise be 
productive of income and even though the 
property is held merely to minimize a loss 
with respect thereto. 


Thus the interaction of §183 and 
§212 should permit the real estate 
investment company that elects 
Subchapter S to deduct all the ex- 
penses of the enterprise, irrespec- 
tive of whether it otherwise is en- 
gaged in an active trade or busi- 
ness. 

Two caveats should be noted to 
the general principle of deducti- 
bility. First, capital expenditures 
of course are not current items and 
must be added to the basis of the 
property. Second, if the invest- 
ment property is used for farming 
or other activity during the hold- 
ing period, the ownership of the 
property and the farming will be 
considered a unitary activity for 
the purposes of §183 (and hence 
§212) only if the income from the 
farming exceeds the expenses not 
directly attributable to ownership 
of the land alone (including mort- 
gage interest, real property taxes 
and amortization of improve- 
ments to the land).*! For this 
reason the owners of a Subchapter 
S real estate investment company 
should exercise caution before 
using the land for any activity. 

The Howell case seems cor- 
rectly decided in the light of the 
legislative history of Subchapter S 
and the subsequent enactment of 
§183. The Commissioner’s recent 
acquiescence in that decision will 
permit real estate investors who 
have employed Subchapter S to 


VOLUME 49, NUMBER 3 - MARCH 1975 


bring their investments to fruition 
without feeling compelled to seek 
to protect their capital gains from 
ordinary income treatment by 
concomitant adoption of such de- 
vices as §333 and $337 liquida- 
tions. The acquiescence in 
Howell does not, however, re- 
solve the question of whether 
such corporations are entitled to 
claim deductions under §162(a). 
Inasmuch as the expenses should 
be deductible in any events under 
§183, it would be helpful to tax 
advisers of Subchapter S corpora- 
tions if the Treasury Department 
would promulgate additional 
regulations under that section to 
clarify the situation. oO 
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Justice of the Bahamian Court, Sir Leonard Knowles, the 
bahamas word assize, as applied to the Nassau service, is a 
misnomer. In England it was used to refer to visiting 
: re) f | | } judges who held court in province towns, or assizes. 
Qn ©) e9gQaQ ace Although judges can sit anywhere in the Bahamas, they do 
not travel circuits as judges once did in England. Should 
BY LINDA PHILLIPS you ask any Bahamian lawyer when this court opening 
AND CATHERINE SETZER ceremony began in Nassau, he couldn't tell you. It’s been a 
tradition longer than anyone can remember. 

The morning of January 8, 1975, promised to be another 
luxurious day of Bahamian sunshine, gentle breezes and 
blue skies. Expectant crowds surrounded the Supreme 
Court building in the center of Nassau and lined the 
streets to view the Assize ceremonies. 

Attorneys slowly appeared in full court dress and 
assembled for a formal procession from the Supreme 
Court building to St. Andrews Presbyterian Kirk, several 
blocks away, for the annual legal service. Leading the 
procession was the court bailiff, carrying a gold sceptre, 
followed by the registrar, judges’ clerks and Chief Justice 
Leonard Knowles, who wore a scarlet robe, full-bottomed 
horsehair wig, black hose and buckled shoes. 

“The chief justice is never elected,’’ says Sir Leonard. 
“He is appointed by the Governor General on the advice of 
the Prime Minister after a consultation with the leader of 
the opposition.” (Leader of the opposition is comparable 
to our minority leader.) 

Sir Leonard was appointed chief justice on July 4, 1973, 
six days before the Bahamas gained its independence and 
a new constitution. He is the first Bahamian to hold that 
post in 60 years. Entering the Faculty of Laws, King’s 
College, University of London in 1934, he passed the LL.B. 
degree with honours in 1937. Before returning to Nassau 
where he practiced law and also served as president of the 
Senate, he practiced in Liverpool for nine years. 
Compared to his work as an attorney, he describes his 
term of office as ‘‘extremely interesting.” 

He has a jovial sense of humor in and out of court, and 
is both congenial and friendly. In a special interview in his 
chambers, he was only too helpful in answering our many 
questions. Explaining that the red robes, originating from 
church vestments in the Roman Catholic church, were 
only worn by the judges for criminal cases and ceremonial 


Pantyhose and lace may not be familiar dress for U.S. 
lawyers. But just 190 miles from Miami they are the garb of 
the legal profession. Each January, Bahamian attorneys 
don horsehair wigs from England, scarlet or black robes 
and all the trimmings for the Assize ceremonies—very 
British, you know—the official opening of the Supreme 
Court in Nassau. 

Nassau, court seat for the some 700 islands of the 
Bahamas, creates a lively atmosphere for the elite, 
close-knit bar of 115 members. Although the court largely 
resembles that of England, it is also individual. Bahamian 
attorneys do not make a distinction between barristers 
and solicitors as in Britain. Another unique aspect of this 
court, commented a lawyer’s wife, Dorothea Dupuch, is 
that Nassau is so small it allows one to easily meet many 
of the famous people who arrive there, including such 
figures as John F. Kennedy, Queen Elizabeth and Princess 
Margaret. And Bahamian lawyers have had their share of 
interesting cases like those involving Errol Flynn and 
Robert Vesco. 

The colorful Assize ceremonies on the second 
Wednesday in January are borrowed from English court Chief Justice Sir Leonard Knowles (second from 
tradition dating from the 12th century. According to Chief right) among Bahamian attorneys. 
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occasions, he opened the closet holding his robes. After 
bringing out the full-bottomed wig and the bench wig 
(items he thought would be of most interest to 
Americans), he explained that full wigs are used on 
ceremonial occasions, and the bench, or short wig, is 
worn with a black robe and waist coat for other court 
business. 


Sitting with Sir Leonard on the Supreme Court are two 
justices. The court is roughly equivalent to Florida’s 
circuit courts and handles all criminal cases. Magistrates 
are below the court and handle cases involving traffic 
violations and stealing. Justices of the peace are the 
lowest on the judicial hierarchy. Above the Supreme 
Court is the Appeals Court consisting of three 
judges—non-Bahamians who hear criminal and civil 
appeals from the Supreme Court in the Bahamas. The 
final court of appeal is the Queen's Privy Council in 
England. 


Following the chief justice in the Assize procession 
were: puisne judges, provost marshal, magistrates, bar 
officers, and the Queen’s counsel, in black silk gowns, 
knee breeches, lace jabots and full wigs. Last in the 
procession were other bar members, called counsel, who 
wore barrister’s gowns and ‘‘bob’”’ wigs. 

The Queen's counsel is by appointment of the Queen of 
England, an honor bestowed on only five Bahamians in 
this century. In 1964, Her Majesty the Queen appointed 
Eugene Dupuch, one of the more fascinating men in 


Nassau. She also conferred upon him the title ‘‘Honourable”’ 


for life. 


Dupuch received his B.A. at St. Johns University in 
Minnesota (where he also played piano in a dance band), 
and an LL.B. degree from the University of Toronto. He 
then became a barrister at Lincoln's Inn—one of the four 
professional law schools for English barristers. 

‘| always say that! attended the same school as the only 
lawyer who became a saint,”’ said Dupuch. ‘‘Sir Thomas 
More, Lord Chancellor of England, was beheaded by 
Henry Vill for refusing to recognize him as head of the 
church. Sir Thomas, canonized in due course, was a 
barrister of Lincoln's Inn where | pursued a less saintly 
career more than 400 years later.” 


rer: 


Eugene Dupuch 
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Working as a journalist for the Nassau Daily Tribune for 
ten years’ prior to law school, Dupuch has had a varied 
and interesting life worthy of note in “Who’s Who in the 
World.” He served as a member of the House of Assembly, 
and Executive Council in Nassau and was a former bar 
president. One of his more notable accomplishments was 
that of acting Premier of the Bahamas from 1964-1966. 

He met Princess Margaret while serving as a legislator. 
After the introductions, she politely commented that she 
knew he was a politician and asked, ‘‘What is your 
constituency?” ‘‘Crooked Island,” he replied, and on 
second thought hastily added, ‘“‘but that has nothing todo 
with the character of my constituents.” 


Dupuch was helpful in describing the ceremonial dress, 
which he affectionately termed his ‘monkey suit.” don't 
know whether | told you about my experience in 
purchasing a garter belt at Lane Bryant’s in New 
York. . .Instead of my garter belt with white silk rosettes, | 
am wearing pantyhose this year, which | solemnly 
purchased in London last summer from the Queen’s own 
robe-makers.”’ He forewarned us before the procession, 
“If you make any remarks about my pantyhose as! pass by 
I'll clobber you!”’ 

The procession arrived at the church for the annual legal 
service to pray for the guidance of the Holy Ghost in the 
administration of justice. Services were formerly held in 
the Anglican Cathedral. But in the ecumenical spirit, the 
attorneys now plan to worship in a different church each 
year. St. Andrews is the parish church of the current bar 
president, Geoffrey Johnstone. Following prayers and 
hymns, the national anthem of the Bahamas ended the 
church ceremony and the lawyers proceeded back to the 
court. 

Injecting a note of excitement into the event as they 
joined the march was the world-famous police band who 
charmed the audience with precision drills and stirring 
music (including ‘When the Saints Go Marchin’ In” and 
“Yellow Bird’’). The band stood at attention while the chief 
justice reviewed a full guard of honour. Court was 
officially opened. 

Arraignments and pleas were taken in the afternoon. 
Thirty-four cases were scheduled on the January criminal 
calendar with 11 others expected to be added. This 
number is the highest ever. Several bar members can 
recall the days not too long ago when there were only ten 
attorneys in all of the Bahamas and only two or three 
criminal cases a year. They attribute the rising crime rate 
to such problems as increasing unemployment and 
inflation. 

That same afternoon three new candidates for 
admission were ‘‘called”’ to the bar. There are two ways to 
become abar member in the islands: be admitted into the 
bar in England, which 60 percent of them choose, or be 
“articled”’ to a practicing attorney in the Bahamas for five 
years and pass prescribed exams which are set by a panel 
of Bahamian attorneys. 

The ceremony of admission differs somewhat from that 
in the U.S. A present member of the bar must first petition 
the chief justice on the candidate’s behalf. If the chief 
justice accepts, they are individually sworn in and deliver 
their personal remarks to the court. 

After a full day of court ceremony and business, the 
attorneys and judges returned to their homes. They hung 
up their silk robes, tucked away lace and wigs (and 
especially their pantyhose). The ceremonial dress will lay 
at rest for another year. Oo 
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JUDICIAL 


Inquiry 

In 1959 my wife and I purch- 
ased two lots in our town two 
blocks north of the county court- 
house for the sum of $45,500. It is 
improved property and we have 
maintained it and operated it 
through the years as modest rental 
apartments and rooms. About two 
years ago we listed the property 
with a local real estate broker at a 
price of $70,000. 


Recently, a member of my 
former law firm, which is actively 
engaged in the general practice of 
law, advised me that a Florida 
corporation owned largely by the 
senior members of his firm was 
anxious to acquire additional 
property for use by his firm. He 
requested that I furnish him the 
minimum price that I would be 
willing to accept for the property. 
After discussing it with my wife I 
gave him a bottom figure of 
$60,000 subject to my decision 
that it is appropriate I sell the 
property to a corporation owned 
by his firm. The corporation 
promptly accepted our condi- 
tional offer. 

I think it advisable that I obtain 
an expression from the Standards 
of Judicial Conduct Committee 
on the propriety of this transac- 
tion. I would appreciate a re- 
sponse from the committee at 
your earliest convenience. 


Response: 

The committee, without dis- 
sent, finds it is appropriate for you 
to sell the mentioned real estate to 
a former law partner’s operating 
corporation. 


Inquiry: 

I was recently elected to the 
Bench and subsequently took of- 
fice. Prior to this, I had served 
seven years on the Miami City 
Commission. For about three 
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years prior to my elevation to the 
bench, I wrote an article in 
Spanish for a Spanish newspaper. 
The name of the article is “This, 
Our Miami.” The article appeared 
approximately once a week and 
concerned events that were hap- 
pening in Miami, such as musical 
concerts, what action the Miami 
Commission took that affected 
people and other newsworthy 
stories concerning the City of 
Miami. 

This writing of the article was 
undertaken on the request of the 
editor of the newspaper stating 
that the community (we have 
400,000 Spanish speaking people 
in Dade County) needed such an 
article. 

The question I am posing is, 
would it be proper now that I am 
on the Bench, to continue writing 
such an article? 


Response: 

No impropriety per se is found 
in your writing such an article. 
Canon 5,A, provides that a judge 
may write, lecture, teach and 
speak on nonlegal subjects. . .if 
such avocational activities do not 
detract from the dignity of his of- 
fice or interfere with the perfor- 
mance of his judicial duties. 

Canon 6, relating to compensa- 
tion for personal services re- 
ceived by a judge for extra judicial 
activities, provides that his com- 
pensation should not exceed a 
reasonable amount, nor should 
exceed what a person who is not a 
judge would receive for the same 
activities. 

With these two canons in mind, 
it appears to be proper for you to 
continue writing such articles as 
are described in your letter. 


Inquiry: 
I would appreciate your ans- 
wers to the following questions: 


1. Would a county judge who 
holds office by virtue of being an 
incumbent metropolitan court 
judge of Dade County, be re- 
quired to file this statement for 
the balance of his term of election 
(six years) as a metropolitan court 
judge? 

2. If a county judge performs 
marriages outside of the course of 
his regular judicial duties, and re- 
ceives an honorarium of $25, or 
more—do these monies received 
for this service fall into the cate- 
gory of “contributions” under Sec- 
tion 111.011? 


Response: 


I have received a letter from 
Richard T. Earle, Jr., chairman, 
Florida Judicial Qualifications 
Commission, relative to your in- 
quiry as to compliance with Chap- 
ter 111.011. 

As anticipated by Judge Bark- 
dull, the Supreme Court in its 
opinion filed July 25, 1973, on 
Code of Judicial Conduct, appar- 
ently made a definitive statement 
in this regard: 

“We point out that Canon 6 re- 
quires the manner and method of 
filing financial reports. A com- 
pliance with Canon 6 supersedes 
the requirements of any other 
statute relating to financial report- 
ing, and it will not be necessary 
for the justices and judges to file 
reports under any statute since 
such reports are filed under 
Canon 6.” 


Inquiry: 

Canon 5, B(2) causes me some 
concern. For almost 25 years, as a 
member and officer of the Pres- 
byterian Church, I have been 
participating in which is called 
“an every member canvass.” This 
canvass is a procedure where 
members and officers call upon 
other members and attendees for 
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the purpose of receiving an an- 
nual pledge for the operation of 
the church and the benevolences 
it supports. This is not, to my un- 
derstanding, a “public appeal” 
but it is, or could be construed, as 
“fund raising.” I am certain that 
this is not within the proscribed 
conduct of Canon 5, but from 
perhaps an over-abundance of 
caution I would like your assur- 
ance or the assurance of whoever 
will construe Canon 5. 

I realize this is not a substantial 
change from the former canon, but 
since it is at least a restatement I 
would like the reassurance. 
Response: 

In answer to your inquiry, it is 
my opinion that Canon 5, B(2) 
specifically states, 

*‘A judge should not solicit 
funds for any educational, reli- 
gious, charitable. . .but he may be 
listed as an officer, director, or 
trustee of such organization.” 

To me this means that a judge 
should not personally call upon 
members for the purpose of so- 
liciting funds from them. 


Inquiry: 

The undersigned and others 
have expended a considerable 
amount of time, effort and money 
toward the formation of a bank to 
serve a new community. 

The efficiency study has been 
completed and reflects extremely 
favorable conditions for the suc- 
cess and growth of such an institu- 
tion in that fast-growing area. We 
will be holding an organizational 
meeting of the incorporating di- 
rectors and will thereafter submit 
our charter to the appropriate 
state and federal agencies for their 
approval. 

Under these circumstances 
would it be permissible for me to 
act as a director of this institution 
until September 30, 1975? 


Response: 

Canon 5, C 2 (1) provides, 
“Judge. ..should not serve as an 
officer, director, manager, adviser 
or employee of any business.” It 
would be impermissible for a 
judge at this time to accepta direc- 
torship in any banking institution. 

Even though the Supreme 
Court permitted an incumbent 
judge two years in which to be in 
strict compliance with Canon 5, 
this would not approve a judge 
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permitting a business institution 
to identify him in any of its 
brochures as a judge. 


Inquiry: 

On August 27, 1973, I was ap- 
pointed as judge in the County 
Court by the Honorable Reubin 
Askew. At the time of my ap- 
pointment, I was serving as a 
member of the board of directors 
on a newly formed state bank. 

I would like to know whether or 
not there would be a conflict in 
my serving as a director for the 
bank... .In event that it is your 
opinion that a conflict does exist, 
how much time would I have to 
wrap up my activities with the 
board of directors? 

I am also ina corporation which 
owns some real estate. The real 
estate is unimproved and the pur- 
pose of incorporating was to facili- 
tate purchase and sale of said real 
estate. At this time there is no ac- 
tivity on the real estate and we are 
still making periodical payments 
for the real estate. I serve as a di- 
rector in this business venture. 

Please advise me as to whether 
or not there is any conflict here. 


Response: 

Itis my opinion that Canon 5, C 
(2) of the Code expressly pros- 
cribes a judge serving as an of- 
ficer, director, manager, adviser 
and/or employee of any business. 


Inquiry: 

I have examined The Florida 
Bar Code of Judicial Conduct, 281 
So. 2d 21, which became effective 
September 30, 1973, and it would 
be greatly appreciated if you 
could notify me of its applicability 
to municipal judges and munici- 
pal judges ad litem in the follow- 
ing respects: 


1. Does this Code of Judicial 
Conduct apply to municipal 
judges? 

2. Does this Code of Judicial 
Conduct apply to municipal 
judges ad litem? A “‘part-time 
judge” is defined in the Code as a 
judge who serves ona continuing 
or periodic basis and whose com- 
pensation for that reason is less 
than that of a full-time judge. The 
duties of a municipal judge ad 
litem consists of conducting court 
sessions in the absence or disabil- 
ity of the municipal judge and 


signing warrants for arrest of per- 
sons pursuant to written affidavit. 
(It appears to me that the Code 
does apply to municipal judges; 
however, I am unsure as to 
whether it would apply to judges 
ad litem of municipalities as the 
definition of a part-time judge in 
the code is not definitive.) 

3. In Canon 6, B of the Code a 
judge is to make filing with the 
Judicial Qualifications Commis- 
sion of Florida on or before ten 
days after filing federal income 
tax for the year 1971. It would be 
appreciated if you could deter- 
mine if the year 1971 is a misprint 
in the advance sheets of Southern 
Reporter and, if so, the appropri- 
ate year that should be inserted. 
Response: 


Your questions: 1) Does this 
Code of Judicial Conduct apply to 
municipal judges? Answer: Yes, 
with certain exceptions granted to 
part-time judges. 

2) Does this Code of Judicial 
Conduct apply to part-time 
judges? In answer to this ques- 
tion, you are referred to 281 So. 
2d, pages 32 & 33, which defines a 
part-time judge and exempts him 
from compliance with certain sec- 
tions of the code. 

It is my opinion that a judge ad 
litem of a municipal court is con- 
trolled by Canon 7, B, “Judge pro 
tempore.” See 281 So. 2d 33. 

You also inquired as to whether 
or not the year 1971, as reflected 
in Canon 6, B of the Code is a 
misprint? 

The answer is no. This provi- 
sion was taken from the Supreme 
Court opinion on Petition of the 
Committee on Standards of Judi- 
cial Conduct reported at 242 So. 
2d, page 713, paragraph 4. You 
will note that opinion was dated 
December 21, 1970. 


Inquiry: 

Is it proper for judges to “‘rate”’ 
attorneys when requested to do so 
by publishers of legal directories; 
i.e., Martindale and Hubbell, 
Inc.? 

Response: 

In my opinion, it is proper fora 
judge to do so, and in fact, I have 
been doing it for almost 17 years. 


These advisory opinions for judges were 
issued by the Committee on Standards of 
Judicial Conduct, Judge Gunter Stephen- 
son, chairman. They will continue to be 
published from time to time in the Journal. 
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LAW 


Business Acquisitions—the Unionized Predecessor 
and Obligations of the Surviving Employer 


In today’s uncertain economy, 
the frequency of business acquisi- 
tions and dispositions is ever in- 
creasing. Where a union repres- 
ents certain employees of an em- 
ployer who is about to sell or 
otherwise transfer ownership of a 
portion of his business which in- 
cludes these represented em- 
ployees, the buyer, the seller, the 
union and the employees should 
be cognizant of the labor relations 
consequences flowing from such 
a transaction. Recent Supreme 
Court, federal circuit court and 
National Labor Relations Board 
decisions have enunciated 
guidelines in this once very con- 
fused area of the law.! 


I. Successor’s Duty to Recognize 
and Bargain 


The United States Supreme 
Court, in National Labor Rela- 
tions Board v. Burns Interna- 
tional Security Services,? estab- 
lished that a successor. employer 
does have an obligation to bargain 
with the union which represented 
his predecessor's employees, 
provided that the succeeding em- 
ployer populates a majority of his 
work force with employees of the 
predecessor. The factual back- 
ground of Burns is essential to an 
understanding of the Court’s 
holding. Burns, in a competitive 
bid situation, assumed responsi- 
bility for the performance of guard 
services for Lockheed Aircraft. Of 
an initial 41-man employee com- 
plement, Burns obtained 27 from 
the work force of the predecessor 
employer. Thus, a majority of the 


James M. Blue practices labor relations 
law in Miami. He writes this column on 
behalf of the Labor Relations Law Com- 
mittee, E. John Dinkel III, chairman; Peter 
W. Zinober, editor. 
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Burns work force was composed 
of predecessor employees. The 
United Plant Guard Workers of 
America, which represented the 
predecessor's employees, filed 
unfair labor practice charges 
under the National Labor Rela- 
tions Act against Burns, claiming 
that Burns had an obligation to 
honor the collective bargaining 
agreement that existed between 
the United Plant Guard Workers 
and Burns’ predecessor. 


The National Labor Relations 
Board agreed with the union and 
ordered Burns to assume the 
predecessor’s collective bargain- 
ing agreement for its duration. 
The Second Circuit reversed in 
part, relieving Burns from the ob- 
ligation to assume the collective 
bargaining agreement. However, 
the court also held that before 
Burns could make any changes in 
wages, hours and working condi- 
tions from those of the predeces- 
sor, Burns had to bargain with the 
union.’ On a petition to review, 
the United States Supreme Court 
specifically held that a succeed- 
ing employer was not required to 
honor the collective bargaining 
agreement between its predeces- 
sor and the union. However, the 
Supreme Court concurred in the 
Board’s imposition of a duty to 
recognize and bargain with the 
union because Burns had popu- 
lated a majority of its work force 
with its predecessor's employees. 
Most importantly, the Court re- 
versed the Second Circuit and 
recognized the right of the suc- 
ceeding employer to unilaterally 
establish initial wages, hours and 
working conditions for its work 
force. However, once the work 
force had been employed in the 
requisite numbers, Burns had a 
duty to bargain before it changed 
any of its initially established 


wages, hours and working condi- 
tions. 

In concluding that a succeeding 
employer is not required to adopt 
the predecessor's collective bar- 
gaining agreement, the Court 
added one caveat to its otherwise 
clear holding. Justice White, 
speaking for the majority said: 
Although a successor employer is ordinar- 
ily free to set initial terms on which it will 
hire the employees of a predecessor, there 
will be instances in which it is perfectly 
clear that the new employer plans to retain 
all of the employees in the unit and in 
which it will be appropriate to have him 
initially consult with the employees’ bar- 
gaining representative before he fixes 
terms. In other situations, however, it may 
not be clear until the successor employer 
has hired his full complement of em- 
ployees that he had a duty to bargain with a 
union, since it will not be evident until 
then that the bargaining representative 
represents a majority of the employees in 
the unit as required by §9(a) of the Act, 29 
U.S.C. §159(a).5 
This observation has led to sub- 
stantial litigation, as will hereafter 
be discussed. 

Subsequent decisions of the 
National Labor Relations Board 
have followed the Burns decision, 
specifically recognizing that a 
succeeding employer which does 
not populate a majority of its work 
force with its predecessor's em- 
ployees has no obligation to rec- 
ognize or bargain with the union 
which represented those 
employees.® 

Both the Board and the courts 
have also recognized the right of a 
succeeding employer to obtain its 
employees from any source it de- 
sires. There is no obligation upon 
an acquiring employer to offer 
jobs to the employees of the 
predecessor.? There is one caveat 
to this general statement of the 
law. Ifan employer refuses to hire 
the employees of its predecessor 
in order to avoid any obligation as 
a successor employer, under Na- 
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tional Labor Relations Board rul- 
ings, the employees of the pre- 
decessor are considered to be the 
employees of the successor and 
the successor would be required 
to bargain with the union. In addi- 
tion, the successor would be or- 
dered to offer reinstatement and 
backpay to the employees whom 
he discriminatorily refused to 
hire.® 

In order for a succeeding em- 
ployer to retain the right to unilat- 
erally establish wages, hours and 
working conditions, while at the 
same time populating a majority 
of his work force with employees 
of the predecessor, he must an- 
nounce the newly established 
wages, hours and working condi- 
tions either prior to or contem- 
poraneously with the offer of em- 
ployment to the predecessor's 
employees. In Spruce-Up Corp.® 
the Board considered the Su- 
preme Court’s caveat in Burns in 
which the Court noted that there 
may be instances in which it is 
perfectly clear that the new em- 
ployer plans to retain the em- 
ployees of the predecessor, thus 
incurring an obligation to “ini- 
tially consult” the union prior to 
making any changes in wages, 
hours or working conditions. In 
recognizing Spruce-Up’s right to 
unilaterally establish wages dif- 
ferent from those provided by the 
predecessor, the Board stated: 
We concede that the precise meaning and 
application of the Court's caveat is not easy 
to discern. But any interpretation Contrary 
to that which we are adopting here would 
be subject to abuse and would, we believe, 
encourage employer action contrary to the 
purposes of this Act and lead to results 
which we feel sure the Court did not in- 
tend to flow from its decision in Burns. For 
anemployer desirous of availing himself of 
the Burns right to set initial terms would, 
under any contrary interpretation, have to 
refrain from commenting favorably at all 
upon employment prospects of old em- 
ployees for fear he would thereby forfeit 
his right to unilaterally set initial terms, a 
right to which the Supreme Court attaches 
great importance in Burns. And indeed, 
the more cautious employer would proba- 
bly be well advised not to offer em- 
ployment to at least some of the old work 
force under such a decision precedent. We 
do not wish—nor do we believe the Court 
wished—to discourage continuity in em- 
ployment relationships for such legalistic 
and artificial considerations. We believe 
the caveat in Burns, therefore, should be 
restricted to circumstances in which the 
new employer has either actively or, by 
tacit inference, misled employees into be- 
lieving they would all be retained without 
change in their wages, hours or conditions 
of employment, or at least to circumstances 
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where the new employer, unlike the Re- 
spondent here, has failed to clearly an- 
nounce its intent to establish a new set of 
conditions prior to inviting former em- 


ployees to accept employment. (85 LRRM 
at 1428) 


In Howard Johnson’s," prior to 
the change in ownership, the 
management of Howard 
Johnson’s met with the pre- 
decessor’s employees and as- 
sured them that their employment 
would continue after the change 
of ownership. The Board noted 
that this announced intent to re- 
tain the predecessor's employees 
immediately imposed an obliga- 
tion upon Howard Johnson’s to 
bargain with the employees’ bar- 
gaining agent before it fixed ini- 
tial wages and terms of em- 
ployment which differed from 
those paid by the predecessor. To 
remedy the act of Howard 
Johnson’s, the Board ordered 
Howard Johnson’s to make the 
employees whole for any losses 
they may have suffered as a result 
of the changes in wages, hours or 
working conditions made by the 
successor." 

One final observation is ap- 
propriate. In determining 
whether the succeeding em- 
ployer has made any employment 
commitments to the predecessor's 
employees which would deprive 
the succeeding employer of its 
right to unilaterally establish 
wages, hours and working condi- 
tions, the Board takes the follow- 
ing factors into consideration: (1) 
clear expression by the successor 
employer of willingness to bar- 
gain immediately with the em- 
ployees’ designated bargaining 
agent; (2) absence of union 
animus; and (3) no effort to mis- 
lead employees of the predeces- 
sor into believing that they would 
all be retained without change in 
their employment conditions.!” 


ll. Obligations of the Successor 


There is a second avenue of re- 
lief available to labor organiza- 
tions faced with a successor em- 
ployer. Actions have been 
brought under §301 of the Labor 
Management Relations Act!* to 
compel the succeeding employer 
to arbitrate obligations incurred 
by the predecessor under its col- 
lective bargaining agreement. 
However, prior to imposing any 
duty to arbitrate, the Supreme 


Court has determined that it first 
must reach the threshold question 
of the existence or nonexistence 
of successorship. In Howard 
Johnson Co., Inc. v. Detroit Local 
Joint Executive Board, the pre- 
decessor employer and Howard 
Johnson’s entered into an agree- 
ment whereby Howard Johnson’s 
assumed operation of the 
predecessor's motorlodge. The 
predecessor terminated its entire 
work force. Howard Johnson’s ob- 
tained its own work force which 
was eventually composed of 45 
employees. Of these 45, only nine 
had previously worked for the 
predecessor. The union sought an 
order compelling Howard 
Johnson’s to arbitrate its failure to 
hire the predecessor's employees. 
The union succeeded in compel- 
ling arbitration in the lower court, 
and the Sixth Circuit Court of Ap- 
peals affirmed.45 
In addressing Howard 
Johnson’s argument that it was not 
required to arbitrate because it 
had not populated a majority of its 
work force with its predecessor's 
employees, and was therefore not 
a true “‘successor employer” 
within the meaning of Burns, the 
Sixth Circuit, speaking through 
Judge Miller, stated: 
Furthermore, we do not deem the refusal 
to hire a majority of Grissom’s (predeces- 
sor) employees to preclude the finding of 
successorship, at least in this §301 action. 
Howard Johnson’s argument here at- 
tempts to pull itself up by its own boot- 
straps. It argues that it need not arbitrate 
the refusal to hire Grissom’s employees 
because it is not a successor. It is not a 
successor, because it did not hire a major- 
ity of Grissom’s employees. . . .1® 


But the Supreme Court reversed 
the Sixth Circuit’s holding, and 
had it not done so, the right of a 
succeeding employer to populate 
its work force with employees of 
its own choosing without regard 
to the collective bargaining a- 
greement of the predecessor 
—previously recognized by the 
Supreme Court and Board in 
Burns—would have been abro- 
gated. As the Supreme Court con- 
cluded: 


What the Union seeks here is com- 
pletely at odds with the basic principles 
this Court elaborated in Burns. We found 
there that nothing in the federal labor laws 
“requires that an employer. ..who pur- 
chases the assets of a business be obligated 
to hire all of the employees of the 
predecessor. ...” The Union’s effort to 
circumvent this holding by asserting its 
claims in a §301 suit to compel arbitration 


149 


} 
3 
aa 
> 
Fel 


LABOR LAW REVIEW 


rather than in an unfair labor practice con- 
text cannot be permitted.!” 

Thus, it is clear that an em- 
ployer cannot be required to ar- 
bitrate its failure to employ one or 
more of the predecessor's em- 
ployees. It would, of course, be an 
unfair labor practice for an em- 
ployer to fail or refuse to hire his 
predecessor's employees because 
of their union membership, their 
employment under a union con- 
tract or simply to avoid a succes- 
sorship obligation. 

However, once successorship is 
initially established, that is, once 
the successor employer populates 
a majority of its work force with its 
predecessor's employees,'* it may 
be obligated to submit certain is- 
sues to arbitration under the 
predecessor's collective bargain- 
ing agreement. In John Wiley and 
Sons v. Livingston,!® the succes- 
sor employer was required to ar- 
bitrate grievances concerning 
survival of employees’ rights to 
seniority, job security, pensions, 
and vacation pay. The Court ap- 
peared to say that it would require 
the successor to arbitrate any is- 
sues that would have been arbi- 
trable had the grievance arisen 
between the union and the 
predecessor employer prior to 
the merger. 


ill. Successor’s Responsibility 
for Unfair Labor Practices Com- 
mitted by the Predecessor 


With the increased trend to- 
ward corporate transfers, an 
ever-present problem is the ob- 
ligation of the successor to re- 
medy unfair labor practices com- 
mitted by his predecessor. The 
Boardehas vacillated on this issue 
throughout its history.2° Finally, 
the issue was presented to the Su- 
preme Court in Golden State 
Bottling Co. v. N.L.R.B.2! The 
question before the Court was the 
obligation of the successor em- 
ployer to reinstate an employee 
who had been illegally dis- 
charged by the predecessor; pay 
backpay to that employee; and 
post appropriate National Labor 
Relations Board notices. The 
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Court concluded that the succes- 
sor had knowledge of the unfair 
labor practices of the predecessor 
at the time of the acquisition, and 
imposed joint and several liability 
upon the successor and predeces- 
sor to remedy those unfair labor 
practices. The Court addressed 
the successor’s objection to being 
required to remedy an unfair 
labor practice for which he was 
not responsible by suggesting that 
the successor can secure an indem- 
nity clause in the sales contract 
which would protect him against 
liability arising from the seller's 
unfair labor practices. 


Conclusion 


While considerable stability 
has been established in the law of 
successorship by the recent Su- 
preme Court decisions in Burns, 
Howard Johnson’s, and Golden 
State Bottling, it must be under- 
stood that each business acquisi- 
tion presents a separate, distinct 
set of facts upon which the NLRB 
and courts must rule. The lan- 
guage of the Supreme Court in 
Howard Johnson’s emphasizes 
this fact. Mr. Justice Marshall, 
speaking for the Court, stated: 


In our development of the federal common 
law under §301, we must necessarily pro- 
ceed cautiously, in the traditional case- 
by-case approach of the common law. Par- 
ticularly in light of the difficulty of the 
successorship question, the myriad factual 
circumstances and legal contexts in which 
it can arise, and the absence of congres- 
sional guidance as to its resolution, em- 
phasis on the facts of each case as it arises is 
especially appropriate.2? 


FOOTNOTES 


1 This article is an update of the one that 
appeared in the February 1973 Florida Bar 
Journal entitled “Impact of Collective 
Bargaining Agreements Upon Corporate 
Transfers” by the same author. 

2406 U.S. 272, 80 LRRM 2225 (S. Ct. 
1972). 

329 USC §158 (a)(1) and (5). 

4441 F. 2d 911 (2d Cir. 1971). 

5 406 U.S. at 294-295. 

® See The Boeing Co., 214 NLRB No. 32, 
87 LRRM 1461 (1974). 

7 Triangle Maintenance Corp., 194 


NLRB 486, 78 LRRM 1697 (1971); Tri 
State Maintenance Corp. v. NLRB, 408 F. 
2d 171 (D.C. Cir. 1968). 

8 Triangle Maintenance Corp., fn. 5. 
supra; J. R. Sousaand Sons, 210 NLRB No. 
157, 86 LRRM 1667 (1974). 

® Spruce-Up Corp., 209 NLRB No. 19,85 
LRRM 1426 (1974). 

10 Howard Johnson Co., 198 NLRB No. 
98, 80 LRRM 1769 (1972). 

11 See also Good Food Manufacturing 
and Processing Corporation, 200 NLRB 
No. 86, 81 LRRM 1575 (1972). Similarly, 
once an employer establishes his work 
force and determines that a majority of his 
employees were formerly employed by an 
organized predecessor, the employer can- 
not have a “change of heart” and decide to 
either increase or decrease his then exist- 
ing wages, hours and working conditions. 
United Maintenance and Manufacturing 
Company, 214 NLRB No. 31, 87 LRRM 
1469 (1974); and Zim’s Food Line, Inc. v. 
N.L.R.B., 495 F. 2d 113, 85 LRRM 3019 
(7th Cir. 1974). 

12 Anita Shops, Inc., 211 NLRB No. 74, 
86 LRRM 1347 (1974). 

1329 USC $185. 

1442 U.S. Law Week 4834; 86 LRRM 
2449 (S. Ct. 1974). 

15 482 F. 2d 489, 83 LRRM 2804 (6th Cir. 
1973). 

16 482 F. 2d at 493. 

17 42 U.S. Law Week at 4837; 86 LRRM 
at 2453-54. 

18 The Fifth Circuit, in a decision subse- 
quent to the Supreme Court's Howard 
Johnson’s and Burns decisions, indicated 
some reluctance to make majority status 
the sine qua non to a finding of successor- 
ship. See The Boeing Company v. Interna- 
tional Association of Machinists and 
Aerospace Workers, 504 F. 2d 307, 87 
LRRM 2865 (5th Cir. 1974). The Court did 
conclude the lack of majority was one of 
the factors in finding a lack of successor- 
ship. 

19 376 U.S. 543, 55 LRRM 2769 (S. Ct. 
1964). 
20In South Carolina Granite Co., 58 
NLRB 1448, 15 LRRM 122, (1944), the 
Board determined that liability would not 
be imposed upon a bona fide successor. In 
1947, the Board abandoned that view and 
imposed liability upon a successor who 
had knowledge of the seller’s unfair labor 
practices at the time of the purchase. See 
Alexander Milburn Co., 78 NLRB 747, 22 
LRRM 1249 (1947). However, the Board 
reverted to its prior conclusion of no liabil- 
ity on a bona fide successor for the unfair 
labor practices of its predecessor in Sims 
Grocer Co., 109 NLRB 346, 34 LRRM 1326 
(1954). Finally, in 1967, in another turna- 
bout, the Board overruled Sims Grocer Co. 
in Perma Vinyl Corp., 164 NLRB 968, 65 
LRRM 1168 (1967), and once again im- 
posed upon a successor the obligation to 
remedy the unfair labor practices of the 
predecessor. 

21414 U.S. 168, 84 LRRM 2839 (S. Ct. 
1973). 

22 47 U.S. Law Week at 4836; 86 LRRM 
at 2452. 
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WHAT OTHERS THINK 


The Professional ‘‘Nonlawyers” in Florida 


Legal assistants, paralegals, 
attorney's assistant or legal tech- 
nician are some of the titles used 
to designate the skills of suppor- 
tive personnel in law offices in 
Florida and across the nation.’ 
There is no universally accepted 
term for this class of employees 
although “legal assistant” seems 
to be the most widely recognized. 
This is evidenced by the ABA’s 
Special Committee on Legal As- 
sistants and by reference of the 
ABA’s Standing Committee on 
Ethics and Responsibility.? 

The definition of a “‘profes- 
sional nonlawyer’”’ is as diverse as 
the designating terminology. 
Special training is the unifying 
element but the training can also 
vary anywhere from two weeks of 
intensive instruction to four years 
of college to a lifetime of on-the- 
job training.? The training can 
focus ona narrow field of speciali- 
zation or generally cover all areas 


of the law. 


The function of legal assistants 
is as diverse as that of lawyers.4 
More and more large and small 
private law offices have found 
legal assistants to be economi- 
cally beneficial. Numerous gov- 
ernmental agencies utilize per- 
sonnel in a paralegal role. Public 
law may be the area of the fastest 
growth for legal assistants. Legal 
services across the nation, includ- 
ing Florida Legal Services, Inc., 
have federally funded programs 
to train legal assistants to aid 
lawyers in legal services offices in 
their tremendous work load. 
Legal assistants also promise to 
play a substantial role in the 
emergence of prepaid legal 
services.5 


Legal assistants should benefit 
the legal profession in the altruis- 
tic manner of delivering much 
needed services and in increased 
profits and esteem for lawyers. 
The former benefit has been the 
subject. of numerous articles in 
this and other journals.* Skepti- 
cism concerning the latter benefit 
prevails in the legal community. 
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The reason seems to stem from a 
lack of knowledge or information 
on legal assistants and their effec- 
tive use. A study of available in- 
formation should alleviate many 
doubts. In Tennessee for in- 
stance, the median income for the 
lawyers using nonlawyer assist- 
ants was $12,000 a year higher 
than the majority of attorneys who 
were not using them.? An ABA 
study on the subject indicates pro- 
fits using a legal assistant are sev- 
eral times greater than that using 
only a secretary.® The object of the 
legal assistant is to relieve the 
lawyer from “nonlawyering”’ ac- 
tivities. A lawyer who charges a 
minimum of $30 an hour and who 
can save five to ten hours a week 
will realize additional weekly in- 
come between $150 and $300.® 
Although the American Bar As- 
sociation and many states have 
been quite progressive in dealing 
with the use of legal assistants in 
law offices, The Florida Bar has 
taken little official action.!® 
Florida deals with legal assistants 
only superficially in Ethical Con- 
sideration 3-6. This recognizes 
that lawyers may delegate tasks to 
law office personnel “‘if the 
lawyer maintains a direct rela- 
tionship with his client, super- 
vises the delegated work, and has 
complete professional responsi- 
bility for the work product." 
With these skimpy guidelines to 
work with, the Professional 
Ethics Committee of The Florida 
Bar has viewed the role of legal 
assistants as quite limited.!? 
Realizing the need for affirma- 
tive action in this area, Jim Urban, 
president of The Florida Bar, ap- 
pointed members from the Sub- 
committee on Legal Assistants, 
from the Committee on the Unau- 
thorized Practice of Law and from 
the Ethics Committee to a Joint 
Committee on Legal Assistants. 
The purpose of this committee is 
to study the matter of permissible 
activities by legal assistants and 
the propriety of the use of that 
term. It is expected that a pro- 
posed amendment of the Code of 


Professional Responsibility will 
be presented to the Board of Gov- 
ernors early in 1975. Within a few 
months, numerous “legal assis- 
tants” presently in law offices 
throughout the state and hun- 
dreds of students enrolled in legal 
assistant programs will know 
whether The Florida Bar will fol- 
low the trend of the American Bar 
Association and other state bars in 
recognizing the need for and the 
benefit of “legal assistants.” 


RoGcer L. BLACKBURN 
Miami 


FOOTNOTES: 

1 cf. “Paralegal/Legal Assistants—a Re- 
port of the Advances of the New Para- 
professional,” 21 N.C. B.J. 18 (1974); see 
also “A Short Review of the Paralegal 
Movement” by William R. Fry, Exec. Dir. 
of the National Paralegal Institute, Inc. 

2 cf. ABA Informal Opinion 1185 (1971). 

3 cf. Supra Note 1; see also “Guidelines 
for the Approval of Legal Education Pro- 
grams” (adopted by House of Delegates, 
Aug. 7, 1973) 14 L. Office Econ. and Mgt. 
406 (1973); “Legal Paraprofessionals: Cul- 
tivation of a New Field,” 59 ABA J. 631 
(1973); there are programs following ABA 
guidelines for training legal assistants in 
many Florida counties, including Alachua, 
Dade and Hillsborough. 

4 See generally, “Use and Function of a 
Legal Assistant,” 48 Fla. B.J. 277 (1974); 
N.A.L. Mon., Mar. 25, 1974. 

5 See 58 J. Am. Jud. Soc’y. 114 (1974). 

6 Id; see also “Expansion of the Lawyer- 
ing Process through a New Delivery Sys- 
tem: The Emergence and State of Legal 
Paraprofessionalism,” 71 Colum. Rev. L. 
1153, 1176 (1971); The Miami Herald p. 
8-A, Nov. 18, 1974 (Bar Conference Urges 
Sweeping Reforms.) 

7“Progress in Tennessee—The Report 
of the 1972 Economic Survey of the Bar of 
Tennessee,” 8 Tenn. B.J. 74-75 (1972). 

8 “ABA Special Committee on Legal As- 
sistants, Liberating the Lawyer,” (Pre- 
liminary Draft, June, 1971) p. 44; supra 
N.C. B.J. 18 (1974). 

® “Dawn of the Age of the Legal Assist- 
ant,” 59 ABA J. 1448 (1973); see also “Use 
and Function of a Legal Assistant,” 48 Fla. 
B.J. 277 (1974). 

10 cf. Opinion 316 (1967), Comm. of Prof. 
Ethics of ABA; Opinion 884 (April 8, 1974) 
Comm. on Professional and Judicial Ethics 
of the Association of the Bar of the City of 
New York. 

11 Fla. Bar E.C. 3-6, Code of Professional 
Responsibility. 

12 Fora discussion, see “Law Office Per- 
sonnel and Legal Ethics,” 48 Fla. B.J. 747 
(1974). 
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Wisotsky 


Procedural Due Process Update 


Since the decision of the United 
States Supreme Court in Fuentes 
v. Shevin in mid-1972, the pages 
of The Florida Bar Journal have 
reflected the continuing confu- 
sion of the bench and the bar over 
the precise requirements of due 
process of law in conditional sales 
contracts and in other contexts. In 
the immediate aftermath of 
Fuentes, numerous cases around 
the country were filed challeng- 
ing the constitutional validity of 
self-help repossession by a lienor 
pursuant to UCC 9-503 (usually 
incorporated in the contract of 
sale). Fears of lawyers represent- 
ing banks and other lending in- 
stitutions ultimately proved to be 
unfounded. Adams v. Southern 
California First National Bank, 
492 F. 2d 324 (9th Cir. 1974), cert. 
denied 43 U.S.L.W. 3281 (Nov. 12, 
1974). Subsequently, the pen- 
dulum of opinion swang in the op- 
posite direction when further de- 
velopments in the case law cast 
doubt upon the continuing vital- 
ity of Fuentes, a case that was de- 
cided by a vote of 4-3 prior to the 
appointment to the Supreme 
Court of the last two Nixon ap- 
pointees. 

The purpose of this article is to 
clarify the current state of federal 
due process law and to make the 
point that the basic principles ar- 
ticulated in Fuentes v. Shevin 
continue, with some modifica- 
tion, to be viable and have not 
been overruled. 


This column is written by Steven 
Wisotsky, a law reform attorney with 
Legal Services of Greater Miami, Inc. The 
column seeks to promote interest and dis- 
cussion of legal issues relating to the poor. 
It is written on behalf of the Legal Aid and 
Indigent Defendant Committee of The 
Florida Bar, Paul C. Doyle, chairman. 
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The Development of Procedural 
Due Process Doctrine 


Contrary to popular belief, 
Fuentes was not a radical depar- 
ture from previous case law, but 
rather a culmination of it. In 
Fuentes, the Supreme Court ruled 
that the Florida replevin law, by 
which a secured creditor could re- 
take property under lien by an ex 
parte application to the clerk of 
court, violated due process of law. 
In holding the law unconstitu- 
tional, the Supreme Court quoted 
from its opinion in Boddie v. Con- 
necticut, 401 U.S. 371, 378-79 
(1971) that “the root require- 
ment” of due process is that “an 
individual be given an opportun- 
ity for a hearing before he is de- 
prived of any significant property 
interest... .” Fuentes v. Shevin, 
407 U.S. 67, 86 (1972). In holding 
that “the essential reason for the 
requirement of a prior hearing is 
to prevent unfair and mistaken 
deprivations of property,” 
Fuentes at 97, the Supreme Court 
was following the clear thrust of 
prior decisions in the area of a tak- 
ing (by a governmental entity or a 
person acting under color of law) 
of an individual’s liberty or prop- 
erty. 

In previous Supreme Court and 
lower federal court cases, pro- 
cedural due process of law had 
been held to bar the prejudgment 
garnishment of wages, Sniadach 
v. Family Finance Corp., 395 U.S. 
337 (1969); the prehearing sus- 
pension of a driver’s license and 
motor vehicle registration, Bell v. 
Burson, 402 U.S. 535 (1971); the 
prehearing prohibition of liquor 
sale to an individual for one year, 
Wisconsin v. Constantineau, 400 
U.S. 433 (1971); the prehearing 
termination of welfare benefits, 
Goldberg v. Kelly, 397 U.S. 254 
(1970); the prehearing suspension 


of a student from public school, 
Williams v. Dade County School 
Board, 441 F. 2d 299 (5th Cir. 
1971); the prehearing refusal of 
admission to a public hospital 
staff, Sosa v. Board of Managers, 
437 F. 2d 173 (5th Cir. 1971); the 
prehearing termination of em- 
ployment on a college faculty, 
Ferguson v. Thomas, 430 F. 2d 
852 (5th Cir. 1970); the prehear- 
ing eviction of a tenant from pub- 
lic housing, Caulder v. Durham 
Housing Authority, 433 F. 2d 998 
(4th Cir. 1970); the withholding of 
a tenant’s property under dis- 
tress-for-rent statutes without 
prior hearing, Hall v. Garson, 430 
F. 2d 430 (5th Cir. 1970); dismis- 
sal from public employment 
without a _ prior hearing, 
Slochower v. Board of Higher 
Education, 350 U.S. 551 (1956); 
the revocation without a hearing 
of a security clearance of a civilian 
employee, Green v. McElroy, 367 
U.S. 474 (1958); and the expulsion 
of a student from a publicly oper- 
ated school without prior hearing, 
Dixon v. Alabama State Board of 
Education, 294 F. 2d 150 (5th Cir. 
1961). 


Not only was Fuentes 
consistent with the clear import of 
prior decisions, but its continuity 
was also maintained in subse- 
quent cases. For example, in 
Morrissey v. Brewer, 408 U.S. 471 
(1972), and Gagnon v. Scarpelli, 
411 U.S. 778 (1973), the Supreme 
Court held that the conditional 
liberty of a parolee or probationer, 
granted as a matter of grace, is 
nevertheless protected by the 
Due Process Clause and may not 
be revoked without a hearing ad- 
dressed to the question of 
whether the conditions of parole 
or probation have been violated. 
Similarly, in Wolff v. McDonnell, 
418 U. S. 539 (1974), the 
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Court held that the procedur- 
al requirements outlined in 
Morrissey and Gagnon should be 
generally observed in prison dis- 
ciplinary hearings, including ad- 
vance written notice of charges to 
the inmate not less than 24 hours 
prior to his appearance before the 
disciplinary committee. 


Cause for Confusion? 


Given the consistency of the 
Supreme Court’s decision- 
making in the foregoing cases, 
one might well wonder wherein 
the confusion lies. The alarms 
were first sounded after the Su- 
preme Court’s decision in 
Mitchell v. W. T. Grant Co., 40 
L.Ed. 2d 406 (1974). The Su- 
preme Court there upheld the 
Louisiana sequestration statute 
by which a lien holder causes the 
sheriff to take possession of a 
debtor’s property upon an ex parte 
application to the court and the 
posting of a sufficient bond, with- 
out notice to the debtor or an op- 
portunity for prior hearing. The 
Court upheld the statutory proce- 
dure as effecting “a constitutional 
accommodation of the respective 
interests of buyer and seller.” 40 
L.Ed. 2d at 415. Ina bitter dissent, 
Mr. Justice Stewart, the author of 
the Fuentes opinion, argued that 
“this case is constitutionally in- 
distinguishable from Fuentes v. 
Shevin,” 40 L.Ed. 2d at 429, and 
denounced the Court for overrul- 
ing Fuentes. “The only perceiva- 
ble change that has occurred since 
the Fuentes case is in the makeup 
of this Court.” Id. at 430. 

Because of the vociferousness 
of his dissent, Justice Stewart 
overstated the case. The W. T. 
Grant case was distinguishable, 
and should not have been labeled 
an overruling of Fuentes, if for no 
other reason than that it is danger- 
ous to cry wolf. In point of fact, W. 
T. Grant can be best understood 
by comparing it with a case de- 
cided two days later, 
Calero-Toledo v. Pearson Yacht 
Leasing Co., 40 L.Ed. 2d 452 
(1974). In Pearson, the seizure 
and forfeiture of a yacht for viola- 
tion of the Puerto Rican Control- 
led Substances Act, without prior 
notice and hearing, was upheld. 
In upholding the postponement 
of notice and hearing until after 
the seizure, the Court harkened 
back to Fuentes: 
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Fuentes reaffirmed. . .that, in limited 
circumstances, immediate seizure of a 
property interest, without an opportunity 
for prior hearing, is constitutionally per- 
missible. Such circumstances are those in 
which “the seizure has been directly 
necessary to secure an important govern- 
mental or general public interest. Second, 
there has been a special need for very 
prompt action. Third, the state has kept 
strict control over its monopoly of legiti- 
mate force... .” 407 U.S. at 91, 32 L.Ed. 
2d 556. 


40 L.Ed. 2d at 452. 

Thus, the key change between 
Fuentes, on the one hand, and W. 
T. Grant and Pearson, on the 
other hand, is the timing of the 
hearing and the abandonment of 
contitutional protection of the 
debtor’s possessory interest in 
beneficial use and enjoyment of 
his property during the pendency 
of litigation (“‘a temporary, nonfi- 
nal deprivation of property is 
nonetheless a ‘deprivation’ in the 
terms of the Fourteenth Amend- 
ment.” Fuentes, 407 U.S. at 85). 
But both cases reaffirm the re- 
quirement of a due process hear- 
ing at some point in time, which, 
under proper circumstances, may 
be deferred until after the initial 
taking. Pearson at 466: “We hold 
that this case presents an ‘extraor- 
dinary’ situation in which post- 
ponement of notice and hearing 
until after seizure did not deny 
due process.” Grant at 416: 
“Mere postponement of the judi- 
cial inquiry is not a denial of due 
process, if the opportunity given 
for ultimate judicial determina- 
tion of liability is adequate.” 
Thus, the central point of the pre- 
vious due process cases is vindi- 
cated: There may be no taking of 
an individual’s liberty or property 
without a determination, after 
notice and hearing, that there are 
legal grounds for such taking. 


The latter point is underscored 
by the separate opinion of Mr. Jus- 
tice White, concurring in part and 
dissenting in part, in the recent 
case of Arnett v. Kennedy, 40 
L.Ed. 2d 15 (1974), in which the 
Supreme Court upheld provisions 
of the Lloyd-LaFollette Act which 
authorized the removal or sus- 
pension of a nonprobationary em- 
ployee “for such cause as will 
promote the efficiency of the serv- 
ice”; the Act provided for a post- 
removal evidentiary hearing 
(with full back pay benefits if the 
employee prevails), but not a pre- 
termination trial type hearing. Al- 
though unable to agree on an 
opinion, six members of the Court 
agreed that the removal proce- 
dure afforded by the Act and its 
implementing regulations pro- 
vided a reasonable accommoda- 
tion of the competing interests of 
the government and the em- 
ployee and therefore passed con- 
stitutional muster under the Due 
Process Clause of the Fifth 
Amendment. 

In his separate opinion, Mr. Jus- 
tice White undertook a com- 
prehensive review of procedural 
due process doctrine. 

The past cases of this Court uniformly 
indicate that some kind of hearing is re- 
quired at some time before a person is fi- 
nally deprived of his property interests. 
The principles of due process “come to us 
from the law of England. . .and their re- 
quirement was there designed to secure 
the subject against the arbitrary action of 
the crown and place him under the protec- 
tion‘of the law.” Dent v. West Virginia, 129 
U.S. 114, 123, 32 L.Ed. 623, 9 S. Ct. 231 
(1889). The “right to be heard before being 
condemned to suffer grievous loss of any 
kind, even though it may not involve the 
stigma and hardships of a criminal convic- 
tion, is a principle basic to our society.” 
Anti-Fascist Committee v. McGrath, 341 
U.S. 123, 168, 95 L.Ed. 817, 71 S. Ct. 624 
(1951) (Frankfurter, J., concurring). 
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EQUAL JUSTICE UNDER LAW 


This basic principle has unwaveringly 
been applied when private property has 
been taken by the State. A fundamental 
requirement of due process is “the oppor- 
tunity to be heard.” Grannis v. Ordean, 
234 U.S. 385, 58 L.Ed. 1363, 34 S. Ct. 779 
(1914). “Itis an opportunity which must be 
granted at a meaningful time and in a 
meaningful manner.” Armstrong v. 
Manzo, 380 U.S. 545, 552, 14 L.Ed. 2d 62, 
85 S. Ct. 1187 (1965). Where the Court has 
rejected the need for a hearing prior to the 
initial “taking,” a principal rationale has 
been that a hearing would be provided be- 
fore the taking became final. (Citations 
omitted). While these cases indicate that 
the particular interests involved might not 
have demanded a hearing immediately, 
they also reaffirm the principle that prop- 
erty may not be taken without a hearing at 
some time. 

Having affirmed the absolute 

requirement of a procedural due 
process hearing at some point in 
time, Mr. Justice White next ad- 
dressed the question of whether 
that hearing must precede the tak- 
ing or whether it may be deferred 
until afterward. In addressing this 
question, Justice White frankly 
acknowledged the conflict be- 
tween cases such as W. T. Grant 
and the line of cases which re- 
quire a hearing prior to the taking. 
See, Bell v. Burson, 402 U.S. 535 
(1971), Sniadach v. Family Fi- 
nance Corp., 395 U.S. 337 (1969), 
and Goldberg v. Kelly, 397 U.S. 
254 (1970). His reconciliation of 
the differing requirements of 
these cases is that due process of 
law is a flexible concept: 
These conflicting lines of cases demon- 
strate, as the Court stated in Cafeteria and 
Restaurant Workers Union v. McElroy, 
supra, 367 U.S. at 895, 6 L.Ed. 2d 1230, 
that “consideration of what procedures 
due process may require under any given 
set of circumstances must begin with a de- 
termination of the precise nature of the 
government function involved as well as of 
the private interest that has been affected 
by governmental action.” 


In short, he states that the Court 
must balance the competing in- 
terests of the government in 
summary action as against the in- 
terest of the individual in continu- 
ing in undisturbed possession and 
use of his property or property in- 
terest. The individual’s interest in 
having a full evidentiary hearing 
prior to any taking will be given 
greater weight in proportion to 
the extent of the grievous loss he 
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will suffer by being subjected toa 
summary procedure, as in the 
“brutal need” situation of the wel- 
fare recipient in Goldberg v. 
Kelly, or as in the case of the 
worker in Sniadach where the 
Court noted that the garnishment 
of a worker’s wages could “as a 
practical matter drive a wage- 
earning family to the wall.” 395 
U.S. at 341-342. 

In summing up, then, it appears 
that the continuing evolution of 
due process doctrine by the Su- 
preme Court has been achieved 
by a process of refinement and not 
one of radical change. Basically, 
recent Supreme Court decisions 
have injected an additional meas- 
ure of flexibility into the defini- 
tion and application of the re- 
quirements of the Due Process 
Clause. This is not to say that W. T. 
Grant and other cases have ef- 
fected no significant change in the 
law of due process. But it is 
important—both for the consis- 
tent application of the law, and for 
its future development—that the 
bench and bar not be mislead by 
superficial and impressionistic 
statements about what the Court 
has done. 


Addendum 


As this article went to press, the 
United States Supreme Court de- 
cided another major procedural 
due process case in which nine 
Ohio public high school students 
had been suspended from school 
for various types of misconduct for 
up to ten days without a 
hearing. Goss v. Lopez, 43 U.S. 
L.W. 4181 (January 22, 1975). 
In an opinion by Mr. Justice 
White (the Court split 5-4), the 
Court ruled that the charges upon 
which the students had been 
suspended “could seriously dam- 
age the students’ standing with 
their fellow pupils and their 
teachers as well as interfere with 
later opportunities for higher 
education and employment. It is 
apparent that the claimed right of 
the State to determine unilater- 


ally and without process whether 
that misconduct has occurred 
immediately collides with the re- 
quirements of the Constitution.” 
Id. at 4184. The Court’s precise 
ruling is that: 

Students facing temporary suspension 
have interests qualifying for protection of 
the Due Process Clause, and due process 
requires, in connection with a suspension 
of 10 days or less, that the student be given 
oral or written notice of the charges against 
him and, if he denies them, an explanation 
of the evidence the authorities have and an 
opportunity to present his side of the story. 
The clause requires at least these 
rudimentary precautions against unfair or 
mistaken findings or misconduct and arbi- 
trary exclusion from school. 

Id. at 4186. 

As to the timing of the hearing, 
the Court held that generally 
hearing should precede the disci- 
plinary action; however, “‘Stu- 
dents whose presence poses a 
continuing danger to persons or 
property or an ungoing threat of 
disrupting the academic process 
may be immediately removed 
from school,” with notice and 
hearing being held as soon after as 
practicable. In addition, the Court 
stopped “short of construing the 
Due Process Clause to require 
...that hearings in connection 
with short suspensions must af- 
ford the student the opportunity 
to secure counsel, to confront and 
cross-examine witnesses support- 
ing the charge or to call his own 
witnesses to verify his version of 
the incident.” Id. at 4186. 
Nevertheless, the Court also 
warned that “Longer suspensions 
or expulsions for the remainder of 
the school term, or permanently, 
may require more formal proce- 
dures.” Id. at 4187. 


Finally, ina case cited the same 
day as Lopez,the Supreme Court 
struck down the Georgia gar- 
nishment statute whereby a cre- 
ditor obtains a writ of garnishment 
upon the filing of an ex parte af- 
fidavit and the posting of a double 
bond, without prior notice or op- 
portunity for hearing. The Court, 
in an opinion by Justice 
White rested its judgment 
squarely on the authority of 
Fuentes v. Shevin and the 
Sniadach case. oO 
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Ervironmental Posture of the Water Management District in Florida 


With the advent of the Florida 
Water Resources Act of 1972,! the 
Central and Southern Florida 
Flood Control District was speci- 
fically charged with the awesome 
responsibility of total water man- 
agement within the area encom- 
passed by its territorial borders. 
The district is a public corpora- 
tion created by legislative act in 
1949, which theretofore had been 
limited by law covering the ac- 
tivities in which it could engage. 
That same act, incidentally, pro- 
vided for the entire State of 
Florida to be divided into water 
management districts. 

Water management, of neces- 
sity by reason of legislative edict, 
embodies within it a mandate, 
where waters of the state are con- 
cerned, to protect the environ- 
mental factors involved by aiding 
the ecological pattern of the rela- 
tionship between beneficial or- 
ganisms and their environment. 

The declaration of policy by the 
legislature was plainly expressed 
inthese words: “The waters inthe 
state are among its basic re- 
sources. Such waters have not 
heretofore been conserved or 
fully controlled to realize their 
full beneficial use. It is further 
declared to be the policy of the 
legislature to provide for the man- 
agement of water and related land 
resources; to promote the conser- 
vation, development and proper 
utilization of surface and ground 


Ralph W. Bogardus, author of this col- 
umn, since January 1972 has been a staff 
member of the Office of Counsel of Cen- 
tral and Southern Florida Flood Control 
District, West Palm Beach, and was part of 
the team which promulgated the Rules of 
the District which were required under 
Chapter 72-299, Laws of Florida. He 
writes the column on behalf of the En- 
vironmental Law Committee, Arthur L. 
Harper, Jr., editor; Joseph Fleming, 
chairman. 


VOLUME 49, NUMBER 3 - MARCH 1975 


water; ..to preserve natural re- 
sources, fish and 
wildlife; ...to...protect public 
lands... .”’? (Deletions mine. 
Auth.) 

To bolster up the implication by 
the writer that the Central and 
Southern Florida Flood Control 
District is now really involved 
environmentally, let us look at 
subsections (1) and (2) of Section 4 
of Part I of the Act,? as amended 
by Chapter 73-190 (now Section 
373.023, F.S.): ““(1) All waters in 
the state are subject to regulation 
under the provisions of this act 
unless specifically exempted by 
general law or special act,” and 
(2) No state or local governmen- 
tal agency may enforce, except 
with respect to water quality, any 
special act, rule, regulation or 
erder affecting the waters in the 
state...until such special 
act...has been filed with the 
department.’’* (Italics mine. 
Auth.) This, in the author’s opin- 
ion, makes it evident that water 
quality was, in the minds of the 
legislators, an important factor in 
the act. 

A careful continued reading of 
the act® will reveal at Section 5 
that the department is responsible 
for the administration of the act at 
the state level and, in addition to 
the department’s other powers 
and duties, is authorized: “To 
identify by continuing study 
those areas of the state where salt 
water intrusion is a threat to fresh 
water resources and report its 
findings to the water management 
districts, boards of county com- 
missioners and public 
concerned.’”6 

Again, in the subsequent 
section’ the law specifies that the 
department shall study and for- 
mulate a state water use plan. In 
the formulation, the department 
shall give due consideration to: 


“The control of such waters for 
such purposes as environmental 
protection, drainage, flood con- 
trol, and water storage.’’® (Italics 
mine. Auth.) 

All of the foregoing conspires to 
lead the reader to believe that the 
act contemplated that water man- 
agement districts be only inciden- 
tally involved. However, a quick 
review of Section 373.016(3), 
Florida Statutes, will bring into 
this perspective as to the respec- 
tive positions of both the depart- 
ment and the water management 
districts. In this section will be 
found the following wording: 
“The department may exercise 
any power herein authorized to be 
exercised by a water management 
district, however, to the greatest 
extent practicable, such power 
should be delegated to the gov- 
erning board of a water manage- 
ment district.” Such delegations 
of authority have indeed been 
made, prior to the date of writing 
this article, to Central and South- 
ern Florida Flood Control Dis- 
trict. 


Arbiter of Ecology 


In wielding such delegated au- 
thority the water management 
district will have to be most cir- 
cumspect, particularly where 
ecological or environmental con- 
siderations enter the picture. This 
will constitute a large percentage 
of the time since any considera- 
tion relating to either the with- 
drawal of waters, whether ground 
or surface, the discharge of waters 
into other waters of the state, or 
the management of contained 
waters must also relate to the 
quality of that water, the amounts 
involved and the uses of it. The 
inevitable conclusion therefore 
must be that the water manage- 
ment district is chargeable with 
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environmental considerations 
and as a result thereof is the arbi- 
ter of not only the management of 
water, its quality, its quantity and 
its use, but of whether or not a 
proposed development, or a 
proposed sewage disposal plant, 
or of an established run-off area 
poses a threat of harm to the envi- 
ronment and to the ecology of the 
waters involved. 

Inasmuch as other agencies are 
also chargeable with environmen- 
tal problems and considerations, 
there is and will be for some time 
to come an overlapping, which may 
be, to a greater or lesser degree, 
overcome by interagency cooper- 
ation and agreements. This must 
be viewed as a necessity if the ap- 
plication for permits is not to as- 
sume the aspect of a Chinese fire 
drill. It would seem only logical 
that no applicant should be 
charged with having to make 
more than one application when 
one would serve the purpose. 

However that may be, I have 


digressed from the original basic 
theme. To return to it the reader 
should be made aware of the prob- 
lems presented in the earliest 
days, following the implementa- 
tion by Central and Southern 
Florida Flood Control District on 
March 1, 1974, of permit proce- 
dures authorized by the act.® 


The “rush” to comply with the 
law developed in slow motion and 
by May 1 of the same year, only a 
very few applications involving 
the consumptive use of over 
1,000,000 gallons of water per day 
had been filed. 


The most publicized of these 
was the Florida Keys Aqueduct 
Authority’s request for an in- 
crease amounting to about three 
times what that authority was then 
distributing to its users. Since this 
was an application for well over 
the lower limit for consumptive 
use, for which a hearing would be 
mandatory, the water manage- 
ment district published the re- 
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quisite notice and set a hearing 
date. 

It is not my intention to recount 
the blow by blow occurrence, but 
the point to be made here is to 
show how the environmental as- 
pect enters the picture in water 
management and the permitting 
procedure. 

In that hearing there was inter- 
vention by such protesters as the 
Florida and the Tropical Audu- 
bon Society, Metropolitan Dade 
County, Florida, and the City of 
Florida City, Florida. 


Evidence and testimony was 
adduced in that hearing bearing 
not only on the hydrological as- 
pects with reference to the in- 
volved aquifer but also as to salt 
water intrusion possibility as a re- 
sult of additional and future 
drawdown from the aquifer; as to 
the possible deprivation of pota- 
ble water to other communities 
also drawing from the aquifer if 
additional consumptive with- 
drawal was allowed; as to possible 
impact which such possible with- 
drawal would have on future de- 
velopment in the immediate area; 
as to the possible domino effect 
such requested withdrawal might 
have on other and more remote 
areas (e.g., Lake Okeechobee and 
the flowage from it southward to- 
ward and into Everglades Na- 
tional Park). 

Since the governing board of 
the water management district 
involved!® had publicity deter- 
mined that any environmental or 
ecological aspect touching on the 
matter should be allowed to be 
introduced in evidence, the 
widest possible latitude was ex- 
tended to all parties to so intro- 
duce such aspects. As a matter of 
interest, it must be told that fol- 
lowing the hearing some of the 
parties complained, rightly or 
wrongly, that environmental and 
ecological evidence was re- 
stricted. The record of the hearing 
is the best evidence of the truth or 
falsity of that. 

After receipt of the report of the 
hearing examiner appointed to 
hear the case, the governing board 
of the district issued a permit for 
13,500,000 gallons per day over a 
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ten-year period. The allocation 
was on an incremental basis 
spread over those ten years. 
Once more, at the expense of 
being repetitious, it must be em- 
phasized that in any water man- 
agement program the ecological 
and environmental aspects re- 
lated to the resource, as well as all 
other factors, must be carefully 
considered if management of the 
resource is to be done in an intel- 
ligent manner and for the best in- 
terests of the public to be served. 


Assessment of Impact 


A determination that the de- 
velopment of a real estate tract 
which will impose a density of ten 
houses to the acre as against one 
which only imposes two to the 
acre or even one to a two-or a 
three-or a five-acre area, is im- 
perative since from such de- 
velopment will flow several kinds 
of pollution-human, animal, 
chemical and perhaps thermal or 
turbidity, depending upon a 
number of factors. The determina- 
tion must be based upon as as- 
sessment of the impact of such a 
development on the natural re- 
sources of the area to the extent 
that those resources are already 
strained by existing development. 
Viewed in that light, the proposed 
new development may have to 
give way and die aborning. 

With this kind of philosophy, by 
necessity being prevalent in the 
management effort, those in- 
terests involved in attempting to 
establish housing, shopping or 
industrial develoments are un- 
derstandably going to fight tooth 
and claw to force the decisions to 
fit the patterns laid out as being 
desirable by them. All kinds of ar- 
guments will be developed in an 
attempt to influence the water 
management authority (and other 
agencies) and in all fairness those 
arguments will have to be heard, 
thoroughly examined, analyzed 
and finally reduced to either ac- 
ceptable or unacceptable ideas. 

The very idea that land pur- 
chased for a very special de- 
velopmental purpose may be in 
any way restricted is and will 
continue to be repugnant to those 
who feel the restriction wrongs 
them. Yet such restrictions, where 
the same are for the protection of 
the environment in which hu- 
mans have to live, must be estab- 
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lished and must be upheld by 
courts in the inevitable lawsuits 
which will follow to test the valid- 
ity of the same. 

A significant example relating 
to a special development occur- 
red in mid 1974 when a develop- 
ment company was ordered by 
Central and Southern Florida 
Flood Control District to cease 
and desist in its use of draglines in 
expanding certain private canals 
within the borders of land owned 
by it. This was in an area of the 
state known as the savannas. The 
savannas are a wild and beautiful 
wildlife and bird sanctuary as 
well as one of the finest fresh 
water fishing areas in the State of 
Florida. The development com- 
pany had been ordered to cease 
operation for the primary reason 
that it had failed to produce to the 
Central and Southern Florida 
Flood Control District a workable 
water use plan for the entire area 
it was developing. 


A hogback or ridge runs down 
the area between the inland 
waterway and the north branch of 
the St. Lucie River and creates a 
natural watershed which drains 
everything flowing to the east into 
the savannas, and to the west, into 
the St. Lucie River, north branch. 

The planned development of a 
canal system could and probably 
would have disturbed and altered 
this natural drainage, and the re- 
sultant damage to the savannas 
could have been irreparable. 

Thus it must be postulated that 
the posture of the water manage- 
ment district in stopping the de- 
veloper was not only water man- 
agement and flood control but was 
environmental as well. 

Fortunately, the developer was 
wise enough to agree that this 


danger was very real and a valid 
plan will be produced to protect 
the savannas. 


Regulating Authorities 


But back to the main theme-the 
part played by the water man- 
agement districts must be clearly 
delineated and _ established 
within parameters which are con- 
tinuing to be formulated with 
every passing day. 

The permission to discharge 
surface water into existing canals, 
for instance, is looked upon by 
some agricultural interests as 
being not only unduly restrictive 
but even autocratic on the part of 
such a district. Yet, to allow the 
discharge of more surface water 
into an existing canal than it can 
hold or pass by virtue of its pres- 
ent design capacilities is to take 
the trouble of one area and spread 
it across many other areas. A flood 
is a flood is a flood, but restricting 
the dumping of vast quanities of 
water at one point can or may con- 
tain those waters within a defina- 
ble area; whereas allowing the 
same to enter a canal not designed 
for such great amounts may 
spread it over a vast and uncertain 
area, as far as definition of bound- 
aries is concerned. 

The refusal to allow a developer 
to dig a new canal or redesign and 
expand an old one without provid- 
ing expensive and time consum- 
ing methods of holding turbidity 
within the limit established by 
law! can be a costly, delaying and 
heart-breaking restriction, yet it is 
one which must be put into effect 
to protect that self-same environ- 
ment in which we live. 


The water management dis- 
tricts, with the support of the peo- 
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ple and thus the legislature, will 
therefore emerge as regulating 
authorities with some police 
powers to enforce the regulations, 
not because of the law, but be- 
cause of the necessity of having to 
protect the human against his own 
peccadillos, stupidities and just 
general “don‘t give a damn” at- 
titude which is seen every day 
when the window of acar is rolled 
down and the garbage is flung to 
the road side. 

To regress a little, the reader 
will recall that the interagency a- 
greement, because of overlapping 
authority and duties, was men- 
tioned in the early part of this arti- 
cle. The people now involved in 
water management, in pollution 
control, in public health, in fish 
and wildlife management and 
preservation and in state and na- 
tional park management, will 
both now and in the future face 
mutual problems which, in this 
author’s opinion, will force the di- 
vision of work and management if 
each is to succeed in the purpose 
of preserving the environment 
and if we are to guarantee that the 
human will have clean air, clean 
earth and clean water and by vir- 
tue thereof a food supply which 
will sustain him. 


The public must be impressed 
by the agencies charged with 
water management and pollution 
control as to what can and cannot 
be done in order for the human 
animal to have a reasonably 
healthy, happy existence. 

The environmental posture of 
the water management district in 
Florida therefore must, of neces- 
sity unfortunately, be that of a 
“big brother.” I say “‘unfortu- 
nately” because we must all fear 
and hate the “big brother” con- 
cept, and yet, how else can the 
human animal be protected from 


his own failures which will even- 
tually lead him into an era when 
fresh water would either be non- 
potable because of pollution or 
nonexistent because of the waste- 
ful use of it? This environmental 
posture must and will be tem- 
pered by evaluation and judg- 
mental consideration when 
balancing the demands against 
potential environmental damage. 
It bears repeating that all factors 
must be considered. 

Of course, the hydrologists will 
tell you, and truthfully, that South 
Florida has an abundance of fresh 
water, if obtained from the proper 
locations and if wisely managed. 
There seems to be no doubt that 
there is sufficient water to sustain 
a population considerably in ex- 
cess of that which most estab- 
lished residents would care to see 
in residence. Planning to forestall 
too great an influx of population 
will, without question, indirectly 
involve the water management 
district, but will more directly be- 
come the problem of appropriate 
land use planning agencies. 


Conservator and Guardian 


To continue-the posture of the 
water management district must 
also be that of a conservator and 
guardian of the aquifers, the 
natural reservoirs, the rivers, 
streams and lakes and even of the 
rainfall insofar as it serves to re- 
charge the various aquifers and 
containment basins of fresh water 
which can be used for human use. 
It must of necessity protect vast 
recharge areas wherein selfish in- 
terests would construct asphalt 
jungles and concrete canyons. 
Unfortunately, water cannot per- 
colate through either of these 
materials. Also unfortunately, 
neither asphalt or concrete con- 
vert carbon dioxide back into ox- 
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ygen and without this symbiosis 
with the plant world this sphere 
might soon be surrounded with an 
envelope of COs rather than air 
containing a high percentage of 
breathable oxygen. So in a sense, 
all conservation agencies are 
committed to seeing to the pre- 
servation of great areas of grasses, 
trees, flowers and all of the great 
variety of growing plants. 

To summarize, the environ- 
mental posture of the water man- 
agement district is not an easy, 
simple thing but rather is a highly 
complex, difficult problem. How- 
ever that may be, the following 
would seem to be the areas within 
which that posture would fit: (i) to 
manage the waters of the state; (ii) 
to consider all environmental and 
ecological factors involved with, 
imposed upon or having a refer- 
ence to the waters of the state; (iii) 
in the management of the waters, 
to protect against any polluting 
factor which may appear; (iv) to 
stockpile, insofar as is possible, 
potable fresh waters within aquif- 
ers, reservoirs, canals, streams, 
lakes and other containment ba- 
sins; (v) to attempt at all times to 
protect the vast areas where wild- 
life, both plant and animal, will be 
found, for how sad it would be if 
our great grandchildren would 
never see a wild animal or wild 
plants and flowers; (vi) and as a 
part of (v) to protect those self- 
same vast areas for the specific 
purpose of catching and flowing 
the rainfall from the skies so that 
aquifers may be recharged and 
replenished; (vii) and finally to at- 
tempt to protect the human ani- 
mal from himself so that for a 
change “man does not spoil all 
that he touches.” a) 


FOOTNOTES 


1 Chapter 72-299, Laws of Florida. 

2 Ibid. 

3 Ibid. 

4 Department of Natural Resources or its 
successor agency. 

5 Chapter 72-299, Laws of Florida. 

6 Section 373.026, Florida Statutes. 

7 Section 373.036, Florida Statutes. 

§ Section 373.036 (2)(c), Florida Stat- 
utes. 

® Chapter 373, Florida Statutes (Chapter 
72-299, Laws of Florida, as amended). 

10 Central and Southern Florida Flood 
Control District. 

1150 Jackson Candle Units. 
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Reclamation of Property from Trustee in Bankruptcy by Guarantor 


BARNETT 


Creditors and their attorneys, 

being creatures of the flesh and 
subject to the weaknesses of man, 
are sometimes tempted to take the 
line of least resistance. When a 
secured creditor has obtained an 
unconditional guarantee of a debt 
and the primary obligor has de- 
faulted and gone into bankruptcy 
court for relief, the creditor may 
decide to proceed against the 
guarantor without any serious at- 
tempt to satisfy his claim from the 
security. This is especially so 
where the security is a mobile 
item such as an automobile or 
truck. Rather than “chase” the se- 
curity, the creditor will simply 
sue on the guaranty. 
If the guaranty is absolute and un- 
conditional, the creditor gener- 
ally need not pursue the principal 
debtor or the security before seek- 
ing his remedy against the 
guarantor.! How, then, should the 
guarantor proceed when he is call- 
ed to account for a secured debt 
and the creditor has not recovered 
the security from the bankrupt es- 
tate? He may, of course, simply 
pay the debt and forget about the 
security. This may be the prudent 
course in the rare case where the 
debt is very small and the security 
of little value. Generally, how- 
ever, the debt and the security 
will be substantial enough for the 
guarantor to seek the security to 
reduce his potential loss. Assum- 
ing that neither he nor his princi- 
pal has waived the right to reclaim 
the security by filing a proof of 
claim,? he may do so by a petition 
for reclamation. 

The generally recognized rule 
is that if title to property claimed 
is good against the bankrupt and 
his creditors at the time the 
trustee’s title accrued, the prop- 
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erty should be restored to the true 
owner since the title does not pass 
to the trustee in bankruptcy.’ Re- 
storation, however, will not be au- 
tomatically made, but must be re- 
quested by application to the 
bankruptcy court.4 

If the guarantor has paid the 
creditor, he is subrogated to the 
rights of the principal> and may 
seek reclamation of the security. 
Where the principal refuses to re- 
claim the security but demands 
payment from the guarantor, there 
appears to be no good reason why 
the guarantor should not be per- 
mitted to seek reclamation for 
himself and his principal even 
prior to payment of the debt to the 
principal, provided that any order 
permitting the reclamation ade- 
quately protects the principal and 
any interest that the estate may 
have in the excess of the value of 
the security over the secured 
debt. The right to reclamation, of 
course, is not absolute, and the 
trustee may prevent reclamation 
by invoking, in a proper case, any 
of the powers or title conferred 
upon him by the Bankruptcy Act. 

If the security is of such a nature 
that it wastes or depreciates 
rapidly, the trustee may have dis- 
posed of it early in the proceed- 
ing. In such a case, the reclama- 
tion petition should seek distribu- 
tion of the proceeds of the sale 
based on the debt secured. If the 
wasting or depreciating asset has 
not been sold, the guarantor may 
preserve some of its value by act- 
ing quickly. 

Assuming that the trustee has 
no defenses to the petition and the 
secured debt exceeds the value of 
the security, the trustee should 
permit the creditor (either the se- 
cured party or the guarantor who 
has paid the debt and thus be- 
come subrogated to the claim) to 
retake the property. As an alterna- 
tive, the trustee may file a petition 


for leave to abandon the property. 
Except as it may affect timing, the 
practical effect for the claimant is 
the same. 

The problem is a little thornier 
where it appears that the value of 
the property exceeds the interest 
secured. The trustee may then 
have an equity to preserve for 
general creditors. In such a case 
the trustee may (1) ask the court to 
permit the claimant to reclaim the 
property and sell it outside of the 
bankruptcy proceedings, return- 
ing any surplus after satisfaction 
of his claim; or (2) ask the court to 
permit the property to be sold 
with the other assets of the estate, 
free and clear of liens. The first 
alternative is sometimes used 
when the property is located at a 
distant point and the trustee does 
not have actual possession. When 
the second alternative is used, the 
claimant is relegated to the pro- 
ceeds of sale for payment and, 
should the sale bring less than the 
amount of his secured claim, he 
may object to confirmation of the 
sale and once again ask the court 
to permit him to reclaim it. 

At a time when adverse 
economic conditions are forcing 
many guarantors to answer for 
debts of their principals, it is in- 
creasingly important that they 
realize that they need not sit idly 
by while the security for the debt 
they have guaranteed is lost or 
diminished, resulting in a 
pecuniary loss to them. 0 


130 Fa. Jur., 
Guaranty § 60. 

2 See discussion on waiver, 4A COLLIER 
On Bankruptcy( 14th ed.) 479. 

39 Am Jur 2d, Bankruptcy § 1194. 

444 COLLIER ON BANKRUPTCY (14th ed.) 
466. Forms for reclamation petitions are 
found in 4 Am. Jur. PLand PR Forms (Rev) 
Forms 411 et seq. and may be altered to fit 
the needs of the particular case. 

511 U.S.C.A. § 93(i); 30 Fua. Jur., 
Subrogation § 12. 

8 4A CoLLIER ON BANKRUPTCY (14th ed.) 
1147 n.43a. 
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Tax Consequences Resulting From 
Disposition of Installment Obligations 


WEINSTEIN 


Part Il 
(Part I appeared in February 1975 Florida 
Bar Journal) 


Installment Obligations and 
Estate Planning 


When there are existing in- 
stallment obligations among the 
assets of a client, great care must 
be taken in order to avoid the trig- 
gering of these obligations in 
steps that are taken in planning 
the client’s estate. 

As a general proposition, the ex- 
istence of such obligations can’ 
only serve to complicate the task 
of the estate planner. If a disposi- 
tion is triggered as part of an estate 
plan, the tax effects will not be 
mitigated by the receipt of any 
cash. on the part of the obligee. 

Code §453(d) clearly states that 
the gift of an installment obliga- 
tion will trigger the deferred gain 
and resulting income will be 
computed on the excess of the fair 
market value of the obligation 
over its basis. An installment sale 
is often used as an alternative to a 
private annuity for transfers be- 
tween generations of relatives—a 
valuable asset is “sold” to an indi- 
vidual in the next generation as if 
the sale had been made between 


Melvin E. Weinstein and H. Allan Shore 
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& Roth, P.A., Miami. Mr. Weinstein re- 
ceived his A.B. degree from Emory Uni- 
versity, his law degree from Emory Uni- 
versity School of Law, and an LL.M. (Tax- 
ation) from New York University School of 
Law. Mr. Shore received his B.S. degree 
from Brooklyn College and his J.D. and 
LL.M. (Taxation) degrees from the Univer- 
sity of Miami School of Law. Mr. Shore is 
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reflect the opinions of the Tax Section. 
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unrelated parties. This install- 
ment sale technique results in the 
transfer of all future appreciation 
in an asset to the next generation, 
without any “gift tax cost,” pro- 
vided that a reasonable interest 
rate is charged.” At future dates, 
further transfers may be made in 
the form of forgiveness of pay- 
ments which under the obligation 
are not yet due. This is a form of 
“piecemeal gift” and may be used 
in order to compound annual ex- 
clusions under §2503 on anyone 
given transfer. Furthermore, this 
technique will allow the trans- 
feror of the asset to make deci- 
sions as to the amount to be trans- 
ferred at a future time when he 
would have a better understand- 
ing of his own financial resources 
and needs. 


The critical question here con- 
cerns the tax effects of future 
transfers. One theory would adopt 
the so-called ““‘Two-Step Ap- 
proach.” This treats the future 
forgiveness as if the cash had been 
received by the transferor and 
then given back to the transferee. 
This will be considered a disposi- 
tion of the notes “otherwise than 
by sale or exchange’ under 
§453(d)(1)(B), and will include in 
the transferor’s income the differ- 
ence between the fair market 
value of the note and its basis. 
This is apparently the position of 
the Internal Revenue Service as a 
result of the issuance of Revenue 
Ruling 55-157. The facts of this 
Ruling deal with an installment 
sale to an educational institution 
whereby the seller received some 
cash and 20 equal annual install- 
ment notes. The seller then 
adopted the practice of assigning 
to the obligor each note as it fell 
due. The Internal Revenue Ser- 
vice took the position that the as- 
signment of each note triggered 


the deferred gain on the install- 
ment obligation pursuant to 
§453(d)(1). The ruling did not 
state whether paragraph (A) or 
paragraph (B) of Code §453(d)(1) 
engendered that result. 

An alternative analysis would 
treat the forgiveness as a “satisfac- 
tion at other than face value” 
within §453(d)(1)(A) with a result- 
ing loss by virtue of the fact that 
the consideration received for the 
satisfaction was zero. Thus, the 
loss would be measured by the 
basis of the obligation. The over- 
riding theory here emphasizes the 
fact that the transferor of the prop- 
erty, upon cancellation of the in- 


debtedness, would be in the same 


economic position as if the origi- 
nal property was transferred via a 
“bargain sale” with the considera- 
tion being the downpayment on 
the attempted installment sale. 
Loss on cancellation would result 
from the fact that there was an al- 
location in the transferor’s basis of 
the transferred property as a result 
of §453(a), where no such alloca- 
tion would have been made under 
the normal “bargain sale” provi- 
sions of the Treasury Regulations 
for Code §1001. The authority for 
this step approach’”’ is found 
in Miller v. Usry 4 

As a result of the inconclusive 
nature of the existing law with re- 
gard to the issue of satisfaction 
versus disposition, a “piecemeal 
gift” may better be effected by the 
successive transfers of undivided 
interests in the property, rather 
than the transfer of the entire in- 
terest for a purchase money mort- 
gage. 


Transfers of Instaliment Obliga- 
tions to Inter Vivos Trusts 


Generally, transfers of an in- 
stallment obligation to an inter 
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vivos trust will result in a disposi- 
tion where the grantor is not taxed 
upon the trust income pursuant to 
§§671-678 of the Internal Re- 
venue Code.5 However, in Re- 
venue Ruling 67-167°, the Inter- 
nal Revenue Service held that the 
transfer of an installment obliga- 
tion to a reversionary trust with 
income payable to a charity dur- 
ing the term of the trust did not 
constitute a disposition. This re- 
sult was prompted by the fact that 
the grantor was considered to be 
the substantial owner of the defer- 
red profit. 


Normally, the foregoing would 
have little utility for the estate 
planner. The exceptions which 
avoid disposition consequences 
would also render the trust use- 
less as a vehicle for the transfer of 
income. Furthermore, the use of 
such a trust would probably in- 
clude the trust corpus in the 
grantor-decedent’s gross estate 
under §2036 and/or §2038 of the 
Internal Revenue Code. The use 
of a revocable inter vivos trust, as 
a probate avoidance device, 
would be unaffected. 


Itis possible that a transfer of an 
installment obligation to a grantor 
trust would result in a disposition 
where the income would have 
been taxable to the settlor in any 
event. For example, the Treasury 
Regulations provide that if a gran- 
tor is treated as an owner of an 
“undivided fractional interest” of 
the trust, a pro rata share of each 
item of trust income will be allo- 
cated to him.” There is, however, 
no machinery under §453(d) 
which would exempt the frac- 
tional interest otherwise taxed to 
the settler from disposition. Thus, 
it appears likely that full incon- 
clusion would result. If Revenue 
Ruling 67-167 is deemed to mean 
that the grantor is to be taxed on 
the deferred profit of the install- 
ment obligation, he may transfer 
the incidents of taxation of the in- 
come thereon and nevertheless 
avoid a disposition of his obliga- 
tion. Therefore, in a Clifford-type 
trust, under normal circumstances 
where the profit portion is capital 
gains and not distributable to the 
beneficiaries, the incidents of tax- 
ation on the income therefrom 
may be shifted. This, of course, 
would not hold true for an ir- 
revocable trust where the grantor 
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does not retain a reversionary in- 
terest. 


Transmission of Installment 
Obligations at Death 


Code §453(d)(3) provides that 
the transmission of an installment 
obligation at death shall not result 
in a disposition of the installment 
obligation unless as otherwise 
provided under Code §691(a)(4). 
For all such _ transfers, 
the rules of §453(d) are 
specifically made inapplicable, 
and the provisions of Code §691 
shall control the timing of a dis- 
position as well as the resulting 
gain therefrom. Code §691, which 
deals with income in respect of a 
decedent (“IRD’’), contains a 
specific category pertaining to the 
deferred profit on an installment 
sale. An obligation received by 
the estate or other holder has a 
basis equal to the decedent’s 
basis.§ Furthermore, the recipient 
of the obligation will be allowed a 
deduction for the estate taxes at- 
tributable to the obligation at such 
time as the income therefrom is 
recognized.? 

Generally, the provisions of 
§69l(a) are less favorable 
than the provisions of §453 
(d). Code §691 (a)(2) meas- 
ures the gain on disposition by the 
excess of the greater of: (1) the fair 
market value of the installment 
obligation at the time of disposi- 
tion; or (2) the consideration re- 
ceived for the disposition, over 
the basis of the deferred obliga- 
tion. Code $453 (d)(1) provides for 
either of the foregoing to be de- 
termined by the method of disposi- 
tion. In addition, contrary to §453 
(d), Code §691(a) makes no provi- 
sion for the computation of loss if 
the value of the installment obliga- 
tion depreciates below its basis. 
Finally, whereas §691 (a) will 
trigger the deferred gain in the 
event of further transfers by the 
ultimate recipient of the IRD in- 
come, such as transfers to control- 
led corporations (§351) or part- 


nerships (§721), these transfers 
would not constitute dispositions 
under §453 (d). 

Code §691 (a)(2) generally pro- 
vides for acceleration of install- 
ment obligations when such ob- 
ligations are transferred, except 
where the transferee is an entity 
or person who received such right 
“‘by reason of the death of the de- 
cedent or by gift, devise or inheri- 
tance” from the decedent. The 
foregoing would not apply to a 
trust which has received the right 
of a decedent to an installment ob- 
ligation and which subsequently 
transfers this right to a ben- 
eficiary. In this situation, only the 
ultimate beneficiary would be 
considered the IRD recipient.!° 


Distributions from Estate 


Normally, as a result of the in- 
teraction of §453 and $691, a dis- 
tribution of an installment obliga- 
tion from either an estate or a trust 
would not trigger the deferred in- 
come thereon. The installment 
obligation is for practical pur- 
poses nota part of the Subchapter 
J estate.1! The foregoing would 
not apply to a distribution of an 
obligation which resulted in the 
satisfaction of a bequest of a 
specific dollar amount.!? This 
could have disastrous result in a 
situation where installment ob- 
ligations are used to fund marital 
bequests or marital trusts deter- 
mined by a pecuniary formula 
clause whereby the amount of the 
bequest is to be one-half of the 
adjusted gross estate less certain 
items passing outside of the pro- 
bate estate. This result could be 
mitigated by the use of a fractional 
formula marital deduction 
clause™ or language in the will 
which provides for all $691 items 
to be used to fund the residuary 
trust.!4 

Where installment obligations 
are not transmitted at death, but 
are received as a result of a post- 
death sale of property in the es- 
tate, it is clear that there is no IRD 
and that §453 (d) remains fully 
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applicable.*5 Thus, the estate 
would be subject to the normal 
Subchapter J distribution rules 
which would result in a deduction 
for the estate and income for the 
beneficiary to the extent of dis- 
tributable net income." If the dis- 
tribution of an installment obliga- 
tion were made, a multiplier ef- 
fect might result. The application 
of §453 (d) could result in the ac- 
celeration of income, which 
would increase the disposable net 
income (“DNI’’) of the estate and 
thereby may increase the amount 
of income to the distributee.7 


Partnership Transactions 


A. Contribution of Installment 
Obligations to a Partnership. 

The partnership provisions 
specifically allow for nonrecogni- 
tion to the partnership and to any 
of its partner for the contribution 
of property to the partnership in 
exchange for a partnership in- 
terest. Code §721 supersedes 
§453 (d)!® with regard to transfers 
of installment obligations to the 
partnership. Where, however, the 
partner is acting other than in his 
capacity as a partner,!® §453 (d) 
will remain applicable. 

B. Transfer of a Partnership 
Interest. 

Code §741, in conjunction with 
§751, provide that in the case of a 
sale or exchange of a partnership 
interest, the gain recognized shall 
be capital gain or loss, except that 
to the extent that the amounts re- 
ceived are attributable to “un- 
realized receivables” or ““substan- 
tially appreciated inventory.” 
These sections are designed to 
prevent the conversion of ordi- 
nary income into capital gain 
where the sale of a partnership in- 
terest includes the individual’s 
pro rata share of ordinary income- 
type assets. Installment obliga- 
tions will only be considered as an 
“unrealized receivable” or “in- 
ventory item” where the deferred 
gain on the installment obligation 
is gain from the sale of property 
other than a capital asset.2° Unfor- 
tunately, this definition would in- 
clude gain from the sale of §1231 
property even though such gain 
may have been capital gain in the 
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hands of the partnership. The 
foregoing would merely deter- 
mine the character of the gain on 
the sale of the partnership interest 
and not affect its timing since that 
would be determined in accord- 
ance with the provisions for the 
sale or exchange, which may con- 
ceivably be on the installment 
basis.24 

Where a partnership interest is 
transferred by gift, rather than by 
sale or exchange, different con- 
siderations are involved. Without 
apparent statutory direction, the 
Service held in Revenue Ruling 
60-5322 that the transfer of a lim- 
ited partner’s interest in a part- 
nership which possessed obliga- 
tions from the sale of subdivided 
realty triggered the deferred gain 
on such installment obligations 
under §453 (d).?8 


Distribution of Instaliment 
Obligations by Partnership 


Generally, the distribution of 
installment obligations by a part- 
nership to an individual partner 
will not affect a disposition where 
such distribution falls within 
§731.24 Code §731 provides that 
no gain or loss will result to the 
partnership on the distribution to 
a partner of property, except 
where provided for in §736 and 
§751. Code §736 (a) deals with a 
cash payment received by a retir- 
ing partner by virtue of unrealized 
receivables (and possibly good 
will) of the partnership. Code 
§751 deals with situations where 
the partners did not receive a dis- 
tribution in kind of their propor- 
tionate share “unrealized receiv- 
ables’ and “substantially ap- 
preciated inventory.” If a partner 
receives a distribution of partner- 
ship property other than said §751 
property in exchange for all or part 
of his interest in §751 property, 
the distribution is treated as a sale 
of his share of such obligations to 
the partnership.*5 

While the authors have attempt- 
ed to expose the general tax con- 
sequences and risks in the treat- 
ment of “transfers” of installment 
obligations, the practitioner 
should thoroughly analyze the tax 


situation of his client to ascertain 
the applicability of these conse- 
quences and risks. Proper tax 
planning can generate favorable 
tax benefits through the use of in- 
stallment obligations. Lack of 
proper tax analysis, however, can 
result in disastrous tax conse- 
quences both to the transferor 
and the transferee. O 
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Some Practical Approaches to Eyewitness Identification 


The problem of eyewitness 
identification in criminal cases is 
simultaneously a tragic and de- 
vastating, yet fascinating problem 
in criminal law. It is tragic be- 
cause “‘the influence of improper 
suggestion upon identifying wit- 
nesses probably accounts for 
more miscarriages of justice than 
any other single factor—perhaps 
it is responsible for more such er- 
rors than all other factors 
combined.”! 

It is devastating because when 
it arises it is always the pivotal 
issue and because it is affected by 
at least two unfortunate human 
psychological characteristics: 

1. Even though nearly every 
juror has made mistakes in iden- 
tification himself, he refuses to 
believe that a witness under oath 
can be mistaken, and 

2. The witness to a crime invari- 
ably has implicit faith in the 
police work which put the ac- 
cused in custody and frequently 
feels pressured to make an iden- 
tification. 

The problem is fascinating be- 
cause, despite the apparent 
hopelessness of a case, there is 
much that can be done by the de- 
fense attorney to achieve a just re- 
sult if he recognizes the devastat- 
ing factors and uses his imagina- 
tion and knowledge of psychology 
to prepare to meet the issue. 


The Attorney’s Attitude 


A proper attitude in the ap- 
proach to the eyewitness identifi- 
cation problem is an immense 
help to the proper exercise of im- 
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agination. By imagination, I 
merely mean a thought process 
which ranges far and wide in an 
effort to develop leads to fruitful 
evidence and its presentation. 
First and foremost, as in any crim- 
inal case, the defense attorney 
should assume that his client is 
telling the truth and that a mistake 
has therefore been made. Of 
course, this assumption is always 
made with some degree of cau- 
tion. Second, the attorney should 
assume that the mistaken identifi- 
cation is a result of one or more 
suggestive influences and pres- 
sures which has caused an other- 
wise honest witness to help per- 
petrate an accidental miscarriage 
of justice. With these assump- 
tions, one can trace the probable 
sequence of events and seek out 
those factors which may have con- 
tributed to the witness’s mistake. 


The Line-Up 


An analysis of the line-up is 
probably the best way to start an 
analysis of the eyewitness iden- 
tification problem. A line-up can 
involve all of the factors of suggest- 
ibility found in other methods of 
identification and the additional 
defects in the other methods, 
(such as an on-the-scene single 
suspect show-up or a photo- 
graphic line-up) are fairly obvious 
by comparison. 

I will approach the line-up 
problem from the standpoint of 
what the attorney ought to do and 
try to insist upon, and why he 
should do so. To the extent he is 
frustrated in any of these steps by 
the authorities, proof of this frus- 
tration and a suggestion of what 
might have been done can be ef- 
fective tools in final argument. 

Always take a court reporter toa 
line-up. Instruct him in advance 
to (1) take down everything which 


is said by anybody, (2) note the 
time the witness is presented to 
the line-up and the time when the 
witness makes his identification 
or lack of identification known, 
and (3) have his machine set up 
and ready to take down any 
dialogue which occurs as a result 
of the authorities’ refusal to per- 
mit his entry. 

If entry of the court reporter is 
refused, identify the person so re- 
fusing entry on the record, explain 
why your reason for bringing a 
court reporter is or ought to be 
legitimate, and ask the reasons for 
refusal. In the latter instance, do 
not be afraid to ask the authority if 
he is afraid that a verbatim record 
will illustrate the suggestiveness 
of the line-up. There is no legiti- 
mate reason why the authority 
should be afraid of a court reporter 
if the record will show a line-up 
completely devoid of suggestive 
influences. 

Once inside, ask to see where 
the witnesses are located and 
make certain they are segregated. 
If not, ask that they be segregated. 
Survey the scene and make a rec- 
ord of any aspects of the layout 
which may be suggestive or per- 
mit suggestive influences. 

Ask that a blank line-up, with- 
out the presence of the subject, be 
held first. Ask to pick one of the 
subjects who most closely repre- 
sents the suspect be placed both in 
the blank line-up and in the sec- 
ond line-up. If there are multiple 
witnesses, ask that they each view 
the blank line-up prior to the ac- 
tual line-up. In a recent study, 
only 19% of the witnesses in this 
type of arrangement failed to 
make an identification in the 
blank line-up.? This statistic 
shows graphically the trust which 
witnesses put in police work and 
that the fact that they were called 
to the line-up puts pressure on 
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them to make an identification. 

Ask that a photograph be taken 
of both line-ups. Carry a pocket 
instamatic for your own photo- 
graph if the suggestive aspects are 
visually evident. Before the line- 
up, ask to interrogate each subject 
as to his identity, his address and 
occupation, and why he is there. 
Make a record of each subject's 
appearance and clothing. Ask 
each person seemingly having 
anything to do with the line-up to 
identify themselves. 

Make sure each line-up has at 
least five subjects. Nobody knows 
the safest position for the suspect 
but you might remember two 
things: (1) People read from left to 
right, and (2) two-thirds of people 
who are asked to pick a number 
between one and five will select 
three. 

Under no circumstances should 
you interfere with the conduct ofa 
line-up in the presence of the wit- 
nesses prior to their making an 
identification or lack of identifica- 
tion. Do be sure to ask that the 
witnesses be presented the line- 
up singly. If something sugges- 
tive occurs in the presence of a 
witness which is inaudible, state 
it for the record later. 

After the witness has made an 
identification or failed to make an 
identification, request that you be 
permitted to ask a few questions 
as to what has just transpired. 
Even if earlier refused, ask on the 
record for each witness and in the 
presence of each witness unless 
previously instructed, on the re- 
cord, not to do so. Ask an identify- 
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ing witness, first, whether the 
person identified is the person or 
the one person among the sub- 
jects who looks most like the 
person. Ask all witnesses when 
they were called to the line-up 
and what was said to them when 
they were called. Ask them if they 
have talked to any of the other 
witnesses and, if so, the subject of 
their conversation. Ask what sort 
of description they originally gave 
the police and what, if anything, 
they told the police about their 
potential ability to identify the 
perpetrator. Do not be afraid to 
suggest, by a leading question, 
that they may have indicated an 
unlikelihood or improbablity of 
making an identification. You may 
very well get the absence of a 
negative answer to this sugges- 
tion and such absence suggests 
strongly either a conscious or un- 
conscious doubt in the witness's 
ability to identify even though he 
may feel compelled to act positive 
as to his ability to identify other- 
wise. 

I believe that the police should 
agree to all of the suggestions 
made by an attorney for a suspect 
as outlined above. To the extent 
they do not, a record has been 
made showing both the opportun- 
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ity for and refusal of a fair and im- 
partial line-up as free as possible 
from suggestive influences and il- 
lustrative as possible of the sug- 
gestibility of the witness; and a 
great deal can be made, at trial, of 
this record. On the other hand, if 
the suggestions are followed and 
the accused is the sole person 
identified, he probably would 
have been identified in any event 
and you have done everything 
possible to assure a fair line-up. 
From the prosecution’s point of 
view, it would seem that the fairer 
line-up would be preferable in 
order to avoid a miscarriage of jus- 
tice and in order to avoid an as- 
sailable record. “That result can- 
not help the guilty avoid convic- 
tion but can only help assure that 
the right man has been brought to 
justice.” Wade, supra. 


The Show-up and the 
Photographic Line-up 


All of the same factors sug- 
gested by the analysis of a line-up, 
and more, are present in these two 
means of identification. With the 
show-up, the police invariably 
bring back the first person they 
find of the same race and wearing 
approximately the same clothing. 
But the additional question is al- 
ways available: “Why not a fair 
and impartial line-up?” 

The photographic line-up is 
subject to the same question if the 
subject is in custody at the time 
being investigated. In addition, it 
is important to know how limited 
the photographic line-up was. 
Why was it limited, rather than 
using hundreds of photographs 
from a mug book. What was told to 
the witnesses and did they talk to 
each other? If a mug book was 
used, where was the suspect’s 
photograph? Hastily stuck on the 
last page with a few others? In 
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addition, in the case of a photo- 
graphic line-up, and particularly a 
photographic line-up conducted 
through the mail, there is always a 
wealth of discoverable documen- 
tary evidence available which 
must be subjected to close 
scrutiny by the attorney. 


Testing the Credibility of the 
Eyewitness 


Ordinary eyewitnesses have a 
peculiar, yet frequently found, 
characteristic: As time goes on, 
their ability to identify the “‘per- 
petrator” usually increases. He 
may agree that he originally told 
the police he might not or proba- 
bly would not be able to identify 
anybody; or at least he may not 
later disagree that he could very 
well have made sucha statement.® 
Later, at a line-up or at a deposi- 
tion, he may express more posi- 
tive confidence in his own ability 
to identify. At the trial, however, 
after the identification when the 
prosecutor asks ‘‘are’ you 
certain?”...Well, you know the 
rest. But why does this happen? 
Simply because he has implicit 
faith in the process which brought 
the defendant before the bar of 
justice and he knows that he is 
expected to make an identifica- 
tion. This may be his big moment 
in life and he is not about to blow 
it because of otherwise under- 
standable human frailties nor is 
he about to disappoint the pros- 
ecutor. 

This is completely the reverse 
of what it ought to be—memory 
fades with time. It probably does 
as a matter of fact. But the passage 
of time gives rise to another 
psychological phenomenon, that 
of confabulation, or an uncon- 
scious filling-in of gaps in mem- 
ory. Unconsciously, a witness 
does not want to believe that his 
perception, memory and recollec- 
tion are fallible and so the witness 
may become nore convinced of 
his ability to identify and may fill 
in gaps in an otherwise imperfect 
memory by filling in unobserved 
details, particularly where there 
is an opportunity to view the ac- 
cused prior to trial such as at a 
show-up, line-up, a photographic 
line-up, or at one or more prelimi- 
nary hearings or motion hearings. 
Because of this, in a pure eyewit- 
ness identification, the later con- 
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frontations should be avoided 
where the situation of the accused 
lets his status be known to the 
witness. 

It seems almost axiomatic that 
the deposition of the eyewitnes- 
ses must be taken. It is here that 
the presence or absence of sug- 
gestive factors may be discovered 
and developed. It is here that the 
increasing ability to 
identify the incident can be gone 
into, both to test the then existing 
recollection of the witness and 
with which to give a later com- 
parison at trial. It is here also that 
the existence of subtle doubt by 
the witness can be suggested and 
gone into by the use of leading 
questions and to tie the witness 
down to those doubts prior to trial. 
It is also here that coaching by the 
prosecutor, he having read this ar- 
ticle, can be delved into. 

I have also wondered whether 
or not upon deposition, a 
witness's unconscious and sup- 
pressed doubts about his own 
ability to identify might not be 
started on their way to the surface 
by the defense attorney’s own 
honest feeling, expressed subtly, 


that a tragic mistake of identifica- 
tion has been made. 

Keep in mind that if the eyewit- 
ness is making his identification 
because he knows he is expected 
to make an identification, he may 
not make an identification of the 
accused when and where he does 
not know he is expected to make 
an identification of the accused. 
This gives rise to the possibility of 
a “‘set-up,” that is, a carefully con- 
trolled and witnessed opportunity 
for the eyewitness to observe or 
come in contact with the accused 
in a context where the eyewitness 
would not normally expect him- 
self to be able to identify the ac- 
cused. Hwever, this can backfire 
and should only be considered 
where the case is otherwise fairly 
prepared and the situation fully 
discussed with the accused in 
light of the attorney’s analysis of 
the likelihood of identification 
and the probable reason for the 
witness’s  misidentification. 
Beyond the fact that the set-up 
must be in a natural setting for the 
accused, the possibilities for the 
use of this device to test the credi- 
bility of the eyewitness are lim- 
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Criminal Law 


ited only by the attorney’s im- 
agination and the circumstances 
of the eyewitness and the ac- 
cused. 


Motion to Suppress 

The Supreme Court cases on 
eyewitness identification and re- 
lated problems are legend* and 
fairly set forth the applicable law 
relating to suppression of evi- 
dence in this field. In short, evi- 
dence of a post-indictment line- 
up held without counsel may be 
suppressed and an in-court iden- 
tification of an accused, or an in- 
telligent waiver thereof, may be 
suppressed if it is tainted as a re- 
sult of an illegal post indictment 
line-up without counsel unless 
the state can show that the in- 
court identification has an origin 
(in the witness’s mind) independ- 
end of the illegal line-up. In addi- 
tion, evidence of an identification 
procedure may be suppressed as a 
denial of due process if the proce- 
dure was so unnecessarily 
suggestive as to give rise toa very 


substantial likelihood of irrepara- 
ble misidentification. The practi- 
cal problem is developing the 
grounds and deciding what to do 
about it. 


The utter dearth of appellate 
cases reversing convictions based 
upon necessarily tainted in-court 
identifications and impermissi- 
bly suggestive identification pro- 
cedures suggest that the courts are 
reluctant to find these situations 
exist as a matter of law. The attor- 
neys, both the prosecutor and the 
defense, should consider this, not 
only as to the meticulousness with 
which the case is prepared, but 
also the extent to which trial 
strategy and undisclosed ele- 
ments of suprise which might 
more effectively be reserved for 
trial might be revealed. Despite 
the philosophy in favor of disclo- 
sure, any decent cross-examiner 
knows that surprise and his or her 
undisclosed goals of examination 
are frequently the most effective 
tools available to arrive at the 
truth. Thus, the attorney should 
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approach a motion to suppress in 
this area with a great deal of objec- 
tivity to make certain a verdict is 
not sacrificed for a pyrrhic victory 
at a motion hearing. 

Nevertheless, there are im- 
mense values to be had from a mo- 
tion to suppress. Normally being 
closer to trial than the deposition, 
the eyewitness’s testimony may 
illustrate any even further in- 
crease in the ability to identify 
and even an unsuccessful motion 
may have advantages for both 
sides in producing additional dis- 
covery and as a testing ground for 
theories. 

This article has been written 
from the standpoint of the defense 
attorney. However, it would seem 
that the prosecution would be just 
as interested in promoting fair 
identification procedures by 
eliminating all suggestive influ- 
ences. When this is done, the 
state’s case is far stronger than 
otherwise. Who can say a convic- 
tion obtained from a suggestive 
identification procedure results 
in justice? O 


FOOTNOTES 

1 Wall, “Eyewitness Identification in 
Criminal Cases,” 26, as quoted in United 
States v. Wade, (1967), 388 U.S. 218. 

2 Social Action and the Law Newsletter, 
Vol. 1, No. 4, (Feb. 1974), p. 8. 

3 See Brock v. State, (1934), 153 So. 900. 

4 Wade, supra. Stovall v. Denno (1967), 
388 U.S. 293. 

Gilbert v. California (1967), 388 U.S. 
263. 

Simmons v. U.S., (1968), 390 U.S. 377. 


MELVIN NORD 
Director 
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News and Notes 
Lawyers’ Title Guaranty Fund 


BAR ASSOCIATION MINI-SEMINAR ... 
Several members of The Fund’s staff were in- 
vited to conduct a half-day legal seminar at a 
meeting of the Volusia County Bar Association 
in Daytona Beach on March 21, 1975. 
President Paul B. Comstock, Senior Vice 
President Harold A. Drees, Vice President 
Robert H. Threadgill, staff attorney Walter R. 
Beales III, and James E. Lane, manager of 
Lawyers’ Title Services, Inc., of Volusia 
County, were among the invited guest speak- 
ers. 


LAW SCHOOL WORKSHOPS ..... As in past 
years, The Fund’s annual title examination 
workshops will be conducted during the spring 
quarter of this year under the direction of Fund 
staff attorneys in cooperation with the law pro- 
fessors of each of the law schools in Florida. 
The purpose of these workshops is to give the 
law students an opportunity for practical exer- 
cise in the field of real property practice. 


HEADQUARTERS VISITORS .. . Representa- 
tives of two other state bar-related title insurers 

were guests at Fund headquarters during Feb- 

ruary, 1975. On February 7, Douglas E. Miles 

of the legal staff of Attorneys’ Title Guaranty 

Fund of Illinois was given a tour of the head- 

quarters facilities and a brief orientation to 

Fund operations. On February 19, Bradley 

Schaeffer and Robert J. LeMaitre, president 

and executive vice president, respectively, of 
Ohio Title Insurance Company, who also rep- 

resent their state’s organization in the National 

Conference of Bar-Related Title Insurers, vis- 

ited Fund headquarters for a tour and an elec- 

tronic data processing demonstration of the 

computerized title information system. 


TITLE NOTE BY A FUND ATTORNEY... 
“Lis Pendens Does Not Cut Off All Interests” 
At common law the mere filing of a suit af- 


fecting land constituted notice to the world of 
the interests being claimed by the plaintiff, and 
anyone acquiring an interest in or lien on the 
property from the defendant subsequent to the 
filing of the suit would take subject to the out- 
come of the suit. In modern times this caused a 
hardship on innocent purchasers and lienors, 
and in 1892 the Florida lis pendens statute was 
passed, requiring a notice of lis pendens to be 
filed in the public records. It is currently 
codified as Sec. 48.23, F.S. The statute was 
effective, however, only as against interests 
acquired subsequent to the filing of the lis 
pendens. See Fund Title Notes 223-59, 264-59 
and 626-69 and Note, ““Lis Pendens: Its Effect 
on Prior Unrecorded Interests,” 15 U. FLA. L. 
REV. 580 (1962-63). Therefore, an interest ac- 
tually acquired prior to the filing of the lis pen- 
dens but recorded after the lis pendens and 
prior to the final judicial sale of the property 
was not affected by the outcome of the suit. 
This meant that a mortgagee foreclosing his 
lien would have to search the title after the 
filing of the lis pendens and up to the time of 
the sale to see if there were any interests re- 
corded which actually arose prior to the filing 
of the lis pendens. 

In 1967, the statute was amended to protect 
the forecloser or a purchaser at the foreclosure 
sale and some attorneys have gotten the impres- 
sion that the amendment gives complete pro- 
tection. They believe that once the lis pendens 
is filed no further check of the public records is 
necessary. This is not the case. The amend- 
ment applies only to eliminate liens which may 
have been acquired prior to the lis pendens but 
not placed of record prior to the lis pendens. It 
does not affect any other interests. Therefore, 
the record must still be checked through the 
recording of the certificate of title for any con- 
tracts, deeds, easements, etc., dated prior to the 
filing of lis pendens. 


By the Staff of Lawyers’ Title Guaranty Fund 
Adv. 
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CALENDAR 


March 21—CLE Course on Workmen's Compensation, Orlando. 
April 4—CLE Course on Workmen's Compensation, Palm Beach. 
April 11—Legal Aid Seminar, 9a.m. to5p.m., Sheraton Jet Port Hotel, Orlando. 


April 17-18—Annual Conference of Legal Administrators, Marco Island Hotel, 
Marco Island. 


April 18—CLE Course on Administrative Law, Tallahassee and Miami. 
April 25—CLE Course on Administrative Law, Orlando and Jacksonville. 
May 2—CLE Course on Administrative Law, Tampa and Fort Lauderdale. 
May 9—CLE Course on Probate, Tallahassee. 

May 16—CLE Course on Probate, Ft. Lauderdale and Jacksonville. 

May 23—CLE Course on Probate, Tampa and Palm Beach. 


May 29-31—Board of Governors, The Florida Bar, Bar Center, Tallahassee. 


May 30—CLE Course on Probate, Miami and St. Petersburg. 
June 6—CLE Course on Probate, Orlando and Pensacola. 
June 13—CLE Course on Probate, Gainesville and Sarasota. 


June 18—CLE Course on Probate, Florida Bar Convention, Boca Raton. 


June 18-21—25th Annual Convention, The Florida Bar, Boca Raton Club, Boca 
Raton. 


June 26-July 2—International Association of Insurance Counsel Convention, 
South Hampton Princess, South Hampton, Bermuda. 


July 29-30—Second Triannua! 1975 Florida Bar Examination—Miami Beach area. 


August 6-10—Federation of Insurance Counsel Convention, Bermuda Princess 
Hotel, Bermuda. 


August 7-14—98th Annual Meeting, American Bar Association, Montreal, 
Canada. 


September 18-19—General Meeting of Committees, The Florida Bar, Carlton 
House, Orlando. 


October 12-17—World Peace Through Law Conference, Sheraton-Park Hotel, 
Washinaton, D.C. 


October 28-29—Third Triannual 1975 Bar Examination—Jacksonville area. 
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You want expert research in the most 
efficient manner available. Our toll- 
free number is just one of several 
factors which enable us to do that 
job for you. 


No matter where you are in Flor- 
ida, RESEARCH FOR LAWYERS 
is just a toll-free call away. Yourree HY % 
search problem does not need tobe 
delayed in your office any longer a 
than the time it takes to dial our num- 
ber. When you call, recording equipment 
is available to tape your case directly, so work 
can begin at once. You don’t need to worry 
about delays in formulation, dictation and 
transcription. Our secretary is your secretary. 


Expertise and thoroughness are essential to a 
quality research product. Our Florida-trained 
researchers work with the most modern and so- 
phisticated research tools available. Moreover, 
you have continuing personal supervision over 
your researcher as he works. In this way you 
retain complete control over the direction and 
results of your research. RESEARCH FOR 
LAWYERS is truly your specialized “on call” 
research consultant. 


As the oldest and most experienced legal re- 


search firm in Florida we have the background 
to tailor our product to your individual needs. 


We will provide you with an office mem- 
orandum, arguments for an appellate or 
trial brief, an opinion letter, or even a 
specialized form to suit your partic- 
ular requirements. 
Expert quality research using the most 
efficient means available . . . our ex- 
perience makes it work for you. What- 
ever your needs, put our toll-free num- 
ber to work for you today. 


More than ever, your finest legal research 
organization is right here in Florida. . . 
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